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9/66 Goulburn Street, Sydney

12 June 2026

The Honourable Virginia Bell AC
Royal Commission on Antisemitism and Social Cohesion
By email: contact@royalcommission.gov.au

Dear Royal Commissioner Bell,
SUBMISSION TO THE ROYAL COMMISSION ON ANTISEMITISM AND SOCIAL COHESION

The Rule of Law Institute of Australia thanks the Royal Commissioner for the opportunity
to make this submission to the Royal Commission on Antisemitism and Social Cohesion.

The Rule of Law Institute of Australia is an independent, politically non-partisan, not-for-
profit body formed to uphold the rule of law in Australia. Its work is supported by more
than 3,000 members, 70% of whom are teachers across Australia. Of these, 216 teachers
completed a survey in preparation for this submission. The Institute aims to promote
discussion on the importance of the principles which underpin the rule of law.

The Rule of Law Institute of Australia is one of the only organisations in Australia
that advocates for discussion of current issues and acts as an independent check on the
health of the rule of law in Australia. The Institute actively comments on laws which affect
the presumption of innocence, freedom of speech and the press, as well as dealing with
technical aspects of legislation such as retrospectivity, separation of powers and equality
before the law.

The objects of the Rule of Law Institute include:

. To reduce the arbitrariness and uncertainty of the administrative application of
Australian laws and

° To have laws applied by Australian Federal and State governments, and
government departments and agencies fairly, rationally, predictably, consistently
and impartially.

Greater details concerning the Rule of Law Institute may be found at
https://ruleoflawaustralia.com.au/.

RELEVANT TERMS OF REFERENCE

In the Commission’s Letters Patent it is expressly recognhised by the Commonwealth
government that “strengthening the national consensus in support of democracy,
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freedom and the rule of law (social cohesion) provides the strongest defence against

antisemitism and other forms of religious and ideologically motivated extremism”.
The Rule of Law Institute strongly endorses these statements.

In this submission, the Rule of Law Institute submits that the rule of law principles and
practices for which it advocates (and it seeks to promote) have the capacity to play an
important role in tackling antisemitism and promoting social cohesion:

° by helping to identify the “opportunities to enhance the responses of governments
to antisemitism including, but not limited to, best practice approaches to de-
radicalisation and strengthening social cohesion (Commission’s terms of
reference (“TOR”) TOR a(ii))); and

° by constituting the basis for “recommendations to counteract and prevent
manifestations of antisemitism” (TOR a(iii)) and for recommendations which
“would contribute to strengthening social cohesion in Australia and countering
the spread of ideologically and religiously motivated extremism in Australia” (TOR
d).

For the purposes of this submission the Rule of Law Institute recognises and adopts the
following description of Social Cohesion as set out in the UK Khan Review March 2024:

“Social cohesion is concerned with how we live together in a diverse democracy and how
we peacefully navigate disagreements for the common good, despite the difference
among us... Cohesion does not mean consensus or conformity. Instead, cohesion
embraces and recognizes the importance of pluralism, dissent and debate in a liberal
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democracy and the need to protectit”.

One of the main difficulties that the state governments have experienced in seeking to
respond the Bondi Beach massacre and rising antisemitism in Australia has been the
implied Constitutional freedom to engage in discussion on political affairs.

Some laws have been struck down while others have been delayed. There are concerns
that others might be struck down if they were sought to be enforced and so they have not
been enforced.

This submission argues in Part E that the purpose of the implied freedom it to protect
debate. [t would therefore be consistent with this doctrine for governments to enact laws
to protect the integrity of political debate by promoting social cohesion or preventing
some parts of society being excluded from these debates by being shouted down,
intimidated or subjected to cancel culture.

! Department for Levelling Up, H. and C. (2024) The Khan Review: Threats to Social Cohesion and
Democratic Resilience, GOV.UK. GOV.UK. Available at: https://www.gov.uk/government/publications/the-
khan-review-threats-to-social-cohesion-and-democratic-resilience (Accessed: 18 March 2026).



This submission also argues that when the courts deal with challenges based on the
implied freedom, the courts should adopt a rebuttable presumption that democratically
elected parliaments had a legitimate purpose for enacting those laws.

As Part E of this submission explains, it is not the role of our courts, and is outside their
areas of general expertise, to determine whether social cohesion has sufficiently frayed
that it is necessary, and for a proper purpose, to introduce new laws to address that
decline.

Our constitutionally prescribed system of representative government ultimately provides
for democratically elected parliaments to make the laws and not our courts. It is
somewhat incongruous with this constitutionally prescribed system of representative
government for our courts to strike down laws made by our democratically elected
parliaments on the ground that in doing so they are protecting that constitutionally
prescribed system of representative government.

The rule of law is better served by laws that are clear, known, certain and accessible and
that have been made in an open and transparent way by parliaments representing the
people - rather than having laws, which may or may not apply in whole orin part (in some
read down way), depending on the views of unelected judges relying on opaque principles
implied into the Constitution. The rule of law is also better served by laws that result from
reasoned debate and not by laws and Executive action that result by one or more vested
interest groups yelling the loudest and for the longest and doing so in a way that causes
others not to contribute that debate.

Reasoned and respectful debate best supports a representative and responsible
government and both our laws and our education system should be directed to
promoting such debate taking place in our society.

RECOMMENDATIONS

In summary the recommendations that the Rule of Law Institute of Australia makes inthe
body of this submission are as follows:

1. The Commission recognises that the rule of law is the cornerstone of
Australia’s society that values equality and fairness for allindividuals. Whilst
people have many freedoms, there are times where laws are needed to
ensure people can peacefully co-exist in harmony.

2. The Commission, on behalf of Australians generally, give recognition to and
express empathy for the suffering and loss that has been experienced abroad
and here in Australia by members of our Jewish, Palestinian and other
communities arising from the events that have been taking place in the



Middle East. Every life is precious and every innocent life lost is a reason to
mourn.

The Commission, on behalf of Australians generally, condemns the recent
rise of antisemitism in this country and the incidents of antisemitism referred
to in Parts B-D of this submission.

The Commission recommends:

4.

The introduction into the compulsory curriculum of all schools in Australia of:

a. civics content covering democratic principles and traditions, our
freedoms of speech and religion (and the restrains that may properly
be imposed on those freedoms), antidiscrimination, tolerance and
ultimately the rule of law; and

b. debate-based education of contemporary or controversial issues
where the respectful expression of divergent views is required;

The introduction of clear, consistent legislation across the Commonwealth,
and all States and Territories in Australia that sets the principles and
standards (aimed at achieving both peace, order and good government and
ensuring that our governments remain representative) for:

a. Controlling where, when and how often protests may take place
(including at university campuses);

b. Ensuring that protests are conducted with regards to the safety of both
participants and bystanders;

c. Prohibiting protestors from advocating for, or inciting violence against
others in this country;

d. Generally encouraging and facilitating respectful debate and
discouraging abuse;

e. Prescribing that particular chants or phrases (such as “from the river to
the sea” and “globalise the intifada”), which if used in protest or in
material used in association with or to promote that protest, in a set
period thereafter, are prima facie to be regarded as advocating for, or
inciting violence against others in this country;

The early testing, through test cases in the High Court, of these laws to check
that they are not inconsistent with representative government and hence not
unconstitutional (and the early introduction of replacement laws, if they are).



7. The introduction of penalty and remedy regimes that supports this legislation
and which ensures that the majority of minor offences can cost effectively (in
a timely and proportionate fashion) be addressed, in practice, by those laws.

8. The consistent timely enforcement by the State of these laws regardless of
who might have committed the offence and when they might have committed
that offence (including if necessary after the relevant protest - if
contemporaneous enforcement gives rise to safety or other issues).

9. The consistent (and public) timely enforcement of vandalism, assaults and
other offences that constitute hate crimes as hate crimes (and not just the
enforcement of those other offences).

10. The investigation of the funding for and international ties of any entities that
encourage (or provide material for dissemination that encourages) violent,
abusive protest and debate and that tends to undermine social cohesion in
this country;

11. Whilst recognising that our citizens generally ought to be left free to follow the
prescriptions or proscriptions of their chosen religion (if any) and that respect
should be given to the internal governance of those religions, that Australia
remains a country where the only law recognised and enforced by the State is
the law of the States, Territories and of the Commonwealth (with no legal
recognition or account given to religious laws, religious courts nor their
enforcement).

Note: The pages on which these recommendations are made in the body of this
submission are identified in the contents page to this submission at pages xii and xiii.

GENERAL COMMENT AND OBSERVATIONS

Australia is a remarkably harmonious country. This is notwithstanding our consistent
reliance onimmigration for population growth and the strains on social cohesion that this
has had the potential to cause.

That we traditionally have been a harmonious country has, at least in part, been because
of our easy-going, laid-back outlook on life and towards others (being the one thing
Australians have around the world been known for). Everyone was a “Mate”. We would
greet anyone from a cab driver to (at least on one famous occasion) the Queen with a
“G'day” and “How ya going?”. We like to see ourselves as egalitarian; irreverently keen to
level the playing field regardless of a person’s title, income, religion or background.

Centralto our culture is the concept of the rule of law and that everyone should get a “fair
go” and this had the result that, for many years, people could come to Australia and get a
fresh start away from class and religious based constraints and prejudices which
predominate in other parts of the world.



Further, as the Hon Justice Francois Kunc of the Supreme Court of NSW recently said at
a dinner of the Sydney Catenians and the St Thomas More Society?:

. our almost unique compulsory voting system, when combined with a completely
apolitical and independent administration of the electoral system, including as to
electoral boundaries, ... [has kept] Australia safe from much of the turmoil being
encountered in other countries around the world. Those features mean that we tend to
cleave to the political centre.

In many ways it was the above cultural features that have made Australia, in the words of
Ahmed Al Ahmed, the Bondi hero, “the best country in the world, best country in the
world”. Itis also because of these cultural features that we can proudly say that almost a
third of our population was born overseas and the Australian government has, at least
until recently, been able to say to foreign students that:

“You can feel safe to practise your chosen faith with laws that protect your religious

freedom.” “Our streets and public spaces offer security and freedom not always found in

other parts of the world”.
More recently, however, the ASIO Director-General Mike Burgess has said?, it feels like
“Our social fabric is fraying”, “Grievance is growing. Intolerance is rising”. “Inflammatory
rhetoric and behaviour is being normalised”. “There are spikes in polarisation and
intolerance”. “Angry, alienated individuals are ... engaging in uncivil debate and
unpeaceful protest”. Many seem to “see violence as a legitimate way to effect political or
societal change”.

Reflective of these changes that have been occurring in our society the Edelman Trust
Barometer of 2023 reports that 54% of Australians believe that the nation’s social fabric
is too weak to hold us together and that 61% of Australians consider the lack of civility
and mutualrespectinour society today to be the worst thatthey had ever seen. The same
study found that only 1 in 4 Australians would help someone in need if they held strongly
different views to their own and only 19% would be willing to have such a person a co-
worker.

As the Hon Justice Frangois Kunc said in his speech referred to above:

We are living at a time when rational and civil discourse on disputed questions seems
impossible, to the point where many people of goodwill just give up and self-censor for
fear of the consequences of attempting to debate what some loud voices of many
different persuasions assert to be unassailable orthodoxies.

This is not the Australia most of us have known and loved our whole lives.

2 QOccasional speech delivered by the Hon Justice Frangois Kunc of the Supreme Court of
NSW to the 2026 Law Night Dinner of the Sydney Catenians and the St Thomas More Society
held on 6 May 2026.

3 Mike Burgess ASIO Director-General, 2025 Lowy Lecture delivered to the Lowy Institute
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Reflecting the above changes recent polling has shown big swings away from the centre
of politics both to the right and to the left. It is has gotten to a situation where our Labor
Prime Minister and Foreign Minister are prone to receiving harsher, more hateful,
criticisms (as say “genocide supporters”) from the far left than they might receive from
the right — even when seeking to implement left of centre policies.

If we are not careful we will become like America, without a strong centre and with a
limited willingness to compromise and to find common ground.

Further reflecting these changes we have seen a dramatic rise in antisemitism in this
country which has caused enormous distress, hardship and loss for our Jewish
community and has come as a great shock both to them and to millions of their fellow
Australians. Jews have after all been a part of the history of our nation since the arrival of
the First Fleet in 1788. According to Geoffrey Blainey* at least six Jews are known to have
then arrived as convicts. A member of a Melbourne Jewish family, with links back to
Jewish brothers who arrived in Tasmania as teenage convicts in 1818, played in 1858 in
the first recorded football match of Australian Rules football. Another member of that
same family was in the Australian athletics team at the Olympic Games in Rome just over
a century later. In World War |, John Monash, a Jew, was one of the commanders at
Gallipoli, and by 1918 had approximately 208,000 men under his command. In 1930, Sir
Isaac Isaacs, a Jew and the son of a migrant tailor, was appointed the governor-general of
Australia, while at around the same time Isaac Isaccs was appointed the chief justice of
the High Court. The list goes on.

After such a long time of peaceful, mutually beneficial co-existence with all other
Australians, our Jewish community has been left reeling by the hate and lack of support
that has been forthcoming from their fellow Australians

This is not acceptable.

In large part it might be said that the majority of Australians (including our politicians in
government and members of our police force and of the departments of public
prosecution) have allowed this to happen - expectingitto all “blow over”. This is reflective
of our traditional “she’ll be right” culture. The problem is that it has not all “blown over”
and the forces at play mean that it is not likely to. Rather, as matters currently stand, this
antisemitism and the fraying of our social fabric is likely to continually re-ignite as events
in this country and around the world trigger the same.

The Rule of Law Institute is of the view, that the recent increased incidents of
antisemitism, inflammatory rhetoric, statements of hate, grievance narratives,
conspiracy theories and the spread of anti-authority beliefs are a threat to the rule of law
and, our society should not be ignoring this conduct nor be making endless concessions

4 Geoffrey Blainey, “Gaza war must not be allowed to destroy our social cohesion”, 14-15 September 2024.
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to it. Appeasement merely creates a permissive environment and the normalisation of
violence and hatred. Itis an affront to us all.

Specifically, the Rule of Law Institute advocates in this submission that we need to have
strong laws in this country that are known and accessible and which have been
introduced to accommodate for all. In principle, these laws need to account for freedom
of speech, freedom of religion and address discrimination based on race, religion, sex,
age etc etc whilst still ensuring that the disagreements and disputes which will inevitably
arise in our multicultural society are constructive and fairly moderated through
appropriate mechanisms and institutions. In practice, these laws need to be readily
enforceable and the penalties, sanctions and remedies that may be imposed to enforce
the same, need to be sufficiently nimble, scalable and tailorable to address and have a
meaningful impact on the variety of circumstances in which those laws might have been
breached. There is little point in having laws and remedies which are suited to just
addressing major egregious breaches of those laws in circumstances where it is the
groundswell of lesser, more minor, offences thatis a major part of the problem. Moreover,
there is little point in having laws at all if they are not enforced or not enforced without
fear or favour and in a timely manner.

In stating the above, the Rule of Law Institute recognises that our legal system and our
laws are only a part of the solution. We recognise, for instance, that for the rule of law to
be effective in this country those laws need to be supported by informed and active
citizens who play a crucial role by participating in and directing the law-making process
and by holding leaders and the system accountable.

We further recognise the important role that education can play in reducing antisemitism
and in promoting social cohesion.

Much would be improved in Australia if our general community were to better understand
and better appreciate the importance of and the benefits that we all gain from living in a
democratic society where the practice of religion is generally free, where citizens are
generally able to speak freely, where they are not discriminated against on the basis of
race, religion, sex, age etc etc and where we have the rule of law in place to manage
disagreements and disputes in our community (without there needing to be a resort to
violence to attain redress). Central to a better understanding of our freedoms and

principles is an appreciation that each of our own freedoms is a privilege that is

dependent upon our laws and others not infringing the same and that these freedoms

can only be responsibly and collectively enjoyed if exercised with respect for the human

dignity of all members of our Australian community (including our Jewish community).

OUTLINE OF THIS SUBMISSION

In Part A of this submission, we outline the core principles that comprise the Rule of Law
doctrine and which we regard as being relevant to this Royal Commission. In this part we
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also outline the core principles of Freedom of Religion, Freedom of Speech and of Anti-
discrimination which we also regard as being relevant to this Royal Commission. Part A
of this submission concludes with a consideration of how the Rule of Law Institutes sees,
in an ideal world, each of these overlapping and potentially competing principles best
reconciled so as to complement each other and achieve a socially cohesive community.

In summary this is by the Rule of Law constraining, in a non-discriminatory way, each
member of our society’s freedom of religion and the freedom of speech to the degree
necessary only so as to ensure that all members of our society (and not just that member
or persons aligned with that member) are best able to safely and peacefully enjoy those
same freedoms and thus are also able to contribute to our Australia’s representative
governments (all whilst living in a vibrant multicultural community).

In Part B of this submission, we then explore the events that occurred on 7 October 2023
and that have occurred since that date that have formed the backdrop to and fuelled the
recent rises in antisemitism and the recent falls in social cohesion that have been
experienced in Australia. This includes the events that have occurred in the Middle East
(both on 7 October 2023 and since) as well as events that have occurred in Australia
(including, in particular, the great nhumber of protests that have taken place in public
spaces and at universities in purported exercise of freedom of speech).

In Part C of this submission, we then make reference to the numerous instances of
antisemitism and other conduct (not conducive to social cohesion) that have occurred
in Australia over the period 7 October 2023 to date (both at public protests and
elsewhere). In particular, in Part C of this submission, reference is made to Schedule A
of this submission which details the disgraceful conduct which Jewish students at the
Australian National University in Canberra experienced at the hands of pro-Palestinian
protestors. Throughout the remainder of this submission we cross-reference back to this
Schedule A for examples of what has been going wrong in this country and what has not
been adequately redressed.

In Part C we observe that pro-Palestinian protestors at ANU appeared to display the anti-
authority ideologies and conspiracy theories of “the aggrieved” (as described by the ASIO
Director-General at a speech given to the Lowy Institute on 4 November 2025). They
appear, as a stereotype, to have real issues with anyone and anything they say has
evolved or resulted from “colonialism” or “imperialism” and to have a real affiliation with
anyone who they consider to be the “oppressed”—and this is regardless of whether those
“oppressed” share any (or many) common values with them. This makes them
potentially vulnerable to indoctrination and radicalisation.

This stereotype (whose conduct is evidenced in Schedule A) further shows himself or
herself to be someone who might proudly claim to be a “Freedom Fighter” for the rights
of the “oppressed” in some other country but who is quite willing to trample all over the



freedoms and rights of other Australians (when exercising their own unrestrained
freedoms in this country). They claim freedom of speech for themselves but are quite
prepared to deny it to others.

In Part C of this submission, we then seek to describe the various antisemitic incidents
(and to an extent the various Islamophobic incidents) that have more generally been
being experienced in Australia in parallel with, but not necessarily at, the public events
described earlier in Part C.

In Part D of this submission, we then look at the impacts on and grievances suffered by
Australia’s Jewish community arising from the events and incidents in Parts B and C. In
this part of the submission we note that our Jewish community is willing to accept
legitimate debate and criticism (including about the actions of Israel and of the Israel
Defences Forces) but not where that criticism or debate draws on antisemitic tropes,
antisemitic stereotypes or calls for the destruction and obliteration of Israel (ie a safe
place for Jews to live). In this part of the submission we also look at the chants and
slogans (“from the river to the sea”, “intifada” and “globalise the intifada”) and the claims
of genocide that have been of particular concern to our Jewish community. We further
consider the complaints made by our Jewish community: that their fellow Australians
have refused to hold Hamas (and Hezbollah) accountable for their actions on 7 October
2023; that their attempts to present pro-Jewish narratives are being undermined
(including by reporting that is not factual nor fair); and that the majority of Australians
have not stood by their sides in the face of the significantincrease in antisemitism in this
country but rather have remained silent. In this part we, in particular, note the complaint
made by our Jewish community that there has been a failure to enforce the law.

In Part E of this submission, we have regard to a number of the key laws which our Federal
and State parliaments have enacted and which, at least in principle, render it unlawful to
engage in a good deal of the antisemitic and other conduct referred to earlier in this
submission. This legislation ranges from the Criminal Code Act 1995 (Cth) (the ‘Code’)
dealing with “Terrorism” and “Treason and related offences” to the Summary Offences
Act 1988 (NSW). In this Part we consider which of the various types of antisemitic
conduct and incidents referred to in Parts B to D of this submission are arguably caught
by our existing laws and which are not. We then give consideration to whether these
existing laws are consistent with the principles set out in Part A of this submission,
whether our courts have been overly restrictive in reading down or striking out laws that
might better promote social cohesion, and whether our existing laws are wide enough.

The area where, in principle, we see that our existing laws might potentially be wider, is in
ways which better facilitate actual debate and the participation and engagement in that
debate by all persons who might be available to meaningfully contribute to the same.
This is to address the “cancel culture” which is evolving in our society and which, in
addition to causing our political discussions to not get the benefit of the contributions to



ideas and to “truths” of valuable voices, is causing persons within our society to be (and
tofeel) marginalised and potentially radicalised. Intheory this cancel cultureissue might
be addressed through laws which:

e Better target and address conduct which undermines and dissuades political
discourse by causing others to “withdraw from public debate”, “to desist from
contributing to it” or to be silenced (such as “[c]Jonduct by which one faction
monopolises a debate or, by rowdy behaviour, prevents the other faction being

heard”®); and

e Better encourages conduct which facilitates the “free interplay of ideas and ensure
that the public forum and airways are equally available to all.”

In Part E of this submission, after then looking at the degree to which the existing laws in
this country have actually been enforced, the Rule of Law Institute moves on to conclude
that the laws in this country (which are good in principle) could and should have been
doing a much better job in practice and have served our Jewish community far more
faithfully. The reasons for this include that the laws we have in place should have been
more roundly enforced by, and more expeditiously enforced by, the State; many of the
laws we have in place wrongly put primary responsibility for their enforcement on the
aggrieved individual rather than on the State, and the penalties and remedies that are
available to be utilised by the State to enforce the laws are not sufficiently nimble nor
scalable to address and ensure satisfactory compliance with those laws. As stated
earlier, there is little pointin having laws and remedies which are suited to just addressing
major egregious breaches of those laws in circumstances where it is the groundswell of
lesser, more minor, offences that is a major part of the problem. The Parliaments of
Australia have also enacted many law reforms, including in relation to “hate speech,”
without any campaigns to grow public awareness of them. If people do not know about a
law they may unintentionally breach it or be unaware of the remedies which might be
available to them under that law.

In Part F of this submission, we finally consider what changes might be made to our
Education curriculums to better prepare our youth so that they do not emerge from their
schooling potentially prone to indoctrination — but rather that they emerge from that
schooling understanding the real meaning of tolerance and capable of seeing both sides
of an argument and capable of empathising with and giving respect to persons who might
hold an opposing point of view to them. Sadly these skills and these attributes were
missing from the ANU students whose conduct is referred to in Schedule A to this
submission (and discussed throughout this submission). Whilst it is generally
permissible to hate the ideas and views of others, what is not generally permissible is to
hate the persons who might hold or express those views. This is what it means to be

5 See the authorities referred to in Part E of this submission from which these phrases were sourced.
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tolerant. To achieve this our school education needs to include a healthy component of
debated based learning

It is also the recommendation of the Rule of Law Institute that compulsory civics
education be introduced across the Australian curriculum which seeks to instil an
appreciation of the benefits that we all gain from living in a democratic society, where the
practice of religion is generally free, where citizens are generally able to speak freely,
where they are not discriminated against on the basis of race, religion, sex, age etc etc
and, importantly, where we have the Rule of Law in place to manage disagreements and
disputes in a community (without there being a need to resort to violence to attain
redress). Part of that course should instil an appreciation that each of our own freedoms
is a privilege that is dependent upon the law and others not infringing the same and that
the same can only be responsibly and collectively enjoyed if exercised with respect for
the human dignity of all members of our Australian community (including our Jewish
community).

In Part F the Rule of Law Institute summarises and then draws upon the responses
received from 216 teachers to a Teacher Survey conducted in April 2026 (this year) to a
series of pertinent questions, to make a series of suggestions and recommendations as
how civics and citizenship education in this country might be improved.

Peter Speed on behalf of the
Rule of Law Institute of Australia
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* RULE OF LAW

DULE DT LAW
PART A

CORE RELEVANT PRINCIPLES

Rule of Law Principles

1. The Rule of Law Institute, together with its sister organisation the Rule of Law
Education Centre, as educational material use the following wheel to simply and
succinctly describe the concept of the rule of law and principles that are
embodied in that concept:

THE RULE OF LAW

All people should be ruled by just laws
subject to the following principles:

The law is Presumption of
known‘and innocence
accessible
The law and Open,
its administration independent
is subject to 1 and impartial
open and free 2 7/ judiciary
criticism o
N
People can only o .
be punished ﬁ No retrospective
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Legislature transparent
Executive way by the
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Fair and Government
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prompt trials YT

meodel litigants

The rule of law must be supported by informed and active citizens

¥.~$ RULE OF LAW
"


https://www.ruleoflaw.org.au/what-is-the-rule-of-law/

2. Without each of the above spokes and a supportive culture, the wheel would fail
to turn and the rule of law would not continue to be effectively upheld and
maintained in Australia.

3. In the context of the present Royal Commission key aspects of the rule of law
doctrine include that:

e Laws are made in an open and transparent way by the people.
e Allpeople should therefore be subject to and ruled by just laws.
e Nooneis above the law.

e Thelawis applied equally, justly and fairly to both the government and citizens
(free from political pressure and personal biases).

e All people, regardless of their status, race, culture, religion, or any other
attribute, should therefore be ruled equally by just laws.

e The law and its administration is subject to open and free criticism by the
people, who may assemble without fear.

4, For the rule of law to be effective in a country, the laws of that country need to be
supported by informed and active citizens who play a crucial role by participating
in and directing the law-making process and by holding leaders and the
system accountable. Informed citizens, including those in power, will generally
only be supportive of and consistently follow the law (in the absence of a
prohibitively large police force) if they believe it is fair, just and/or of benefit to the
common good. They will also only willingly follow the law where it is made through
a process where there are opportunities for their interests and their views to be
considered and taken into account.

5. A simple definition of the rule of law that has near universal acceptance states:

“..most of the content of the rule of law can be summed up in two points:

(1) that the people (including, one should add, the government) should be
ruled by the law and obey it and

(2) that the law should be such that people will be able (and, one should add,
willing) to be guided by it.”®
6. Typically for the law to “be such that people will be able (and, one should add,
willing) to be guided by it” the law and its enforcement must be fair, rational,
predictable, consistent, and impartial:

¢ Geoffrey de Q. Walker, The rule of law: foundation of constitutional democracy, (1st Ed., 1988)


https://www.ruleoflaw.org.au/principles/law-and-administration-open-and-free-criticism/
https://www.ruleoflaw.org.au/principles/law-and-administration-open-and-free-criticism/
https://www.ruleoflaw.org.au/principles/law-and-administration-open-and-free-criticism/
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e Fairness ensures that everyone is treated equally under the law, regardless of
their background or status. This prevents discrimination and promotes trustin
the legal system.

e Rationality means laws must make sense and be understandable. If laws are
too complex or arbitrary, people cannot follow them, undermining justice.

e Predictability allows individuals to know the consequences of their actions.
Clear and known punishments help maintain order and discourage unfair
treatment.

e Consistency ensures that similar cases are treated alike, which reinforces
public confidence in the legal system and prevents bias.

e Impartiality guarantees that decisions are made by independent bodies, free
from external influence, ensuring that justice is based on facts and law—not
personal or political interests.

Typically for the law to “be such that people will be able (and, one should add,
willing) to be guided by it” the law also needs to take into account freedom of
religion and anti-discrimination principles and the law needs to have been made
through a process that allows for freedom of speech and political association
(each of which is discussed briefly below).

In a multicultural society such as Australia, which now has a substantial mix of
persons of different cultural, racial and religious backgrounds (who may have
come from different countries and regions which have a long history of hatred and
conflict) the rule of law plays a particularly critical role in setting appropriate
ground rules for ensuring that this diverse mix of person can peacefully co-existin
harmony in Australia (notwithstanding their different cultural, racial and religious
backgrounds). The object of the rule of law is not to force a culture or a religion etc
on all persons but to allow differences and peaceful debate (including sharp
disagreements) and to manage the same so that they do not get out of hand.

One of the key means by which the rule of law can then achieve this “social
cohesion” is by applying these ground rules (and being seen to apply these ground
rules) equally to persons regardless of their race, colour, religion, country of origin
etc —without discrimination. Another key means that the rule of law can achieve
this social cohesionis by ensuring that the full force of the lawis applied whenever
persons breach the harmony that exists between the substantial mix of different
persons in Australia. Finally, the laws must be known and clearly articulated so
that all persons can guide their behaviour in response.
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The rule of law is not just a concept; it is the cornerstone of a socially cohesive
society that values equality and fairness for all individuals. With an independent
judiciary, checks and balances, and a culture of lawfulness, the rule of law
ensures basic rights of all citizens are safeguarded. With everyone subject to the
law, including those in government, regardless of their race, religion, political
views etc it provides a stable and fair framework within which society can operate
and thrive.

Freedom of Religion Principles, Treaties and Laws

12.

13.

14.

15.

16.

As stated above, for the rule of law to operate effectively in a multicultural country
such as Australia, with its people being able to be willingly guided by the laws that
exist in that country, those laws need to allow a significant degree of religious
freedom.

In terms of the core Freedom of Religion principles, there are numerous
international treaties, declarations and other instruments which articulate these
principles. Australiais a party to several such instruments —reflecting the fact that
Australia, like most liberal democracies, is committed to the notion that it is for
the individual to select between various religions, or between religion and
rejection.

Firstly there is the Universal Declaration of Human Rights (‘Universal Declaration’)
of 1948 which was passed by the United Nations General Assembly shortly after
the Second World War and the atrocities of the holocaust had come to light.
Whilst it is not a binding treaty, it has become an important reference point.

Article 18 of the Universal Declaration is the key provision protecting freedom of
religion or belief (in a declaration that addresses human rights more generally).
Article 18 reads:

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.

The circumstances in which the rights set out in the Universal Declaration
(including the right to freedom of religion or belief) can be limited are set out in
Article 29, which, states:

(1) Everyone has duties to the community in which alone the free and full
development of his personality is possible.

(2) In the exercise of his rights and freedoms, everyone shall be subject only
to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the right and freedoms of others




17.

18.

19.

20.

21.

and of meeting the just requirements of morality, public order and the
general welfare in democratic society.

The Universal Declaration was followed in 1966 by a treaty known as the
International Covenant on Civil and Political Rights (‘ICCPR’). Australia is a party
to this treaty and hence it has created binding obligations in Internation Law on
Australia (and on the other states that are parties to it). Article 18 of this ICCCPR
follows on from Article 18 of the Universal Declaration and provides for the
protection of religious freedom.

Article 18 of the ICCPR provides:

1. Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to have or to adopt a religion or
belief of his choice, and freedom, either individually or in community with
others and in public or private, to manifest his religion or belief in worship,
observance and teaching.

2. No one shall be subject to coercion which would impair his freedom to
have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental rights and freedoms of
others.

4. The State Parties to the present Covenant undertake to have respect for
the liberty of parents and, when applicable, legal guardians to ensure the
religious and moral education of their children in conformity with their own
convictions

It is of some significance that in Article 18 of the ICCPR “the unambiguous
protection of the right to ‘change’ religion in the Universal Declaration has been

replaced with the less clear ‘have or adopt’”.

It is also significant that Article 18(3) only permits the state to limit
‘manifestations’ of religion or belief and not the internal right to religious belief
itself. In this regard Article 18(3) is reflective of a long line of thinking and political
debate concerning religious freedom and, perhaps more correctly stated,
religious tolerance.

One of the mostinfluential of those who began the argument in favour of religious
tolerance was John Locke (1632-1704)” who argued that the Commonwealth, on
the other hand, was ‘a Society of Men constituted only for the procuring,
preserving, and advancing of their Civil Interests. The Commonwealth has no

7 English philosopher and physician, widely regard as one of the most influential of the Enlightenment
thinkers and commonly known as the "father of liberalism”.
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business interfering in beliefs, but has wide powers to interfere with practices that
undermined the common good or the civil peace’.

Similarly, Thomas Jefferson, an American founding father and third President of
the United Sates, in around 1781 wrote in defence of religious freedom that:

The rights of conscience we never submitted, we could not submit. We are
answerable for them to our God. The legitimate powers of government extent to
such acts only as are injurious to others. But it does me no injury for my neighbour
to say there are twenty gods, or no God. It neither picks my pocket nor breaks my
leg.?
In terms of the ‘manifestations of one’s religion or beliefs’, which may (under
Article 18(3) of the ICCPR) only be subjected to limitations prescribed within laws
that are necessary to protect public safety, order etc, in 1993 the United Nations
Human Rights Committee issued General Comment 22: The Right to Freedom of
Thought, Conscience and Religion (Art 18) which elaborated on the traditional
formulation of ‘worship, observance, practice, and teaching’ set out in the
Universal Declaration and the ICCPR” by stating that they:

Include not only ceremonial acts but also such customs as the observance of
dietary regulations, the wearing of distinctive clothing or head coverings,
participation in rituals associated with certain stages of life, and the use of a
particular language customarily spoken by a group.

In 1981 the General Assembly of the United Nations “passed a non-binding
declaration on religious freedom: the Declaration on the Elimination of All Forms
of Intolerance and of Discrimination Based on Religion or Belief of 1981 (‘1981
Declaration’) that sets out, in Article 6, a more detailed list of the ‘manifestations
of one’s religion or beliefs’ beyond ‘worship, observance, practice, and teaching’.
These manifestations include the “rights of religious groups and organisations,
including the right to autonomy in the selection of clergy (art 6(g)), the right to
purchase and maintain places and objects of worship (art 6(c)), and the right to
raise funds for religious purposes (art 6(b))”.

This non-binding 1981 Declaration also created a positive obligation on States in
art 4(1) to:

take effective measures to prevent and eliminate discrimination on the grounds of
religion or belief in the recognition, exercise and enjoyment of human rights and
fundamental freedoms in all fields of civil, economic, political, social and cultural
life.

Beyond the ‘manifestations of one’s religion or beliefs’ referred to above, as
quoted above, Article 18(4) ICCPR explicitly protects the right of parents and

8Thomas Jefferson, ‘Notes on the State of Virginia’ (1781-2) in David Geroge Mullan (ed), Religious Pluralism
in the West: An Anthology (Blackwell, 1998) 219, 221-2.
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guardians to ‘ensure the religious and moral education of their children in
conformity and with their own convictions’. In terms of the rights of
parents/guardians to have their children educated according to their religious
beliefs, the 1981 Declaration recognises the “right to organise family life
according to religious beliefs (art 5(1))” but adds the “limitation that ‘[p]ractices
of a religion or belief in which a child is brought up must not be injurious to his
physical or mental health or to his full development’ (art 5(5)).

In terms of Australia’s domestic law, as opposed to our international
commitments set out in international treaties the subject of international law (as
described above), section 116 of the Australian Constitution protects the free
practice of religion and prohibits religious establishment, by providing:

The Commonwealth shall not make any laws for establishing any religion, or for
imposing any religious observance, or for prohibiting the free exercise of any
religion, and no religious test shall be required as a qualification for any office or
public trust under the Commonwealth.

Significantly s 116 only prohibits the Commonwealth (and not the States) from
making certain laws and the right to religious freedom protected by s116 cannot
be asserted to protect an individual against actions by private individuals or
organisations.

Further with respect to the sphere of laws passed by the Commonwealth
parliament, in the Scientology Case, after spending some time discussing the
immunity conferred on religion (defined as both belief and conduct) Mason ACJ
and Brennan J concluded that ‘general laws to preserve and protect society are
not defeated by a plea of religious obligation to breach them’.

Itis similarly our understanding that the few State and Territory laws in Australia
in which religious freedom is explicitly protected, this freedom may similarly be
subject to such reasonable limits as can be demonstrably justified in a free and
democratic society based on human dignity, equality and freedom.

Australian Courts have made numerous statements recognising the importance
of religious freedom. It has been described as “the paradigm freedom of
conscience,” (Church of the New Faith v Commissioner of Pay-Roll Tax (Vict),
[1982-1983] 154 CLR 120, 130 and Aboriginal Legal Rights Movement Inc v State
of South Australia and Iris Eliza Steven,(1995),64 SASR, 551, 557), “the essence of
a free society,” (Church of the New Faith v Commissioner of Pay-Roll Tax (Vict)
[1982-1983], 154 CLR 120, 150), “a fundamental concern to the people of
Australia,” (Canterbury Municipal Council v Moslem Alawy Society Ltd, (1985) 1
NSWLR 525, 543), “a fundamental freedom” (Aboriginal Legal Rights Movement
Inc v State of South Australia and Iris Eliza Stevens, (1995) 64 SASR 551, 552 and
555) and as “a fundamental right because our society tolerates pluralism and
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diversity and because of the value of religion to a person whose faith is a central
tenet of their identity” (Christian Youth Camps Ltd v Cobaw Community Health
Services Limited, [2014], VSCA 75 para 560).

Whilst acknowledging and accepting the above, the Rule of Law Institute points
back to the fact that the freedom protected to ‘manifest one’s religion or beliefs’
are not absolute but rather can be legitimately be limited by laws “necessary to
protect public safety, order, health, or morals or the fundamental rights and
freedoms of others” (Article 18 of the ICCPR); including laws which give “due
recognition and respect for the right and freedoms of others” (Article 18 of the
Universal Declaration).

Freedom of Speech & of Political Association Principles & Laws

33.

34.
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As stated above, for the rule of law to operate effectively in a multicultural country
such as Australia, with its people being able to be willingly guided by the laws that
exist in that country, those laws (and indeed the government’s own executives
actions) also need to have been established through and informed by a process
that allows for freedom of speech and political association.

Itis generally recognised thatin Australia, so-called “rights” to freedom of speech
and political association are protected by sections 7, 24 and 128 of the Australian
Constitution.

Section 7 of the Constitution provides, in part, that “[tlhe Senate shall be
composed of the Senators for each State, directly chosen by the people of the
State ...”; whilst section 24 provides, in part, that “[t]he House of Representatives
shall be composed of members directly chosen by the people of the
Commonwealth ...”. Section 128 relates to the amendment of the Constitution
through the conduct of referendums (which give effect to the will of those same
people). Significantly none of these sections actually prescribe in clear express
words that Australian citizens have a positive personal right to speak freely or to
freely politically associate.

Rather, in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 the
High Court affirmed a number of previous decisions which were to the effect that
the Constitution, by these sections, prescribes a form of representative
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government and that the freedom of political communication is “an
indispensable incident of ... [this] system of representation government”. In this

case the High Court further said that:

e protected communications extended to those “between the electors and the
elected representatives, between the electors and the candidates for election
and between the electors themselves” (at 560).



37.

38.

39.

40.

41.

42.

e “[T]here is an obvious case for including within the rights and freedoms
required for effective representative government not merely freedom of
communication on public affairs, but also a degree of freedom of assembly,
movement and association. ...Without the latter there could be no political
parties”

In Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211, Mason CJ,
Toohey and Gaudron JJ made it clear that, although the Constitution and
particularly ss 7 and 24, was concerned only with representative government at
the federal level, this required the implied freedom to extend to all public affairs,
Commonwealth or State. That is to say, Commonwealth representative
government required free communication of State governmental affairs. A State
government cannot therefore unreasonably impair that freedom.

In confirming the above, five judges in Unions NSW v New South Wales (2013) 88
ALJR 227; [2013] HCA 58 observed that “[t]he reality is that there is significant
interaction between the different levels of government in Australia and this is
reflected in communication between the people about them” — with the public’s
perception of a policy or political party at one level influencing views at other
levels.

Their Honours therefore concluded (at [25]):

The complex interrelationship between levels of government, issues common to
State and federal government and the levels at which political parties operate
necessitate that a wide view by taken of the operation of the freedom of political
communication.

Significantly, in the present context, it has been emphasised by several judges in
various cases that the so-called implied freedom of speech and political
association is not a personal “right” but rather provides an immunity from
legislative or executive action which seeks to impair a person’s free speech or
their freedom to associate with others. The implied freedom exists primarily to
uphold the institution of representative government and not to preserve the rights
of individuals as against the government. It is primarily a freedom addressed to
legislative power which provides a restriction on that power.

In Unions NSW (2013) 88 ALJR 227; [2013] HCA 58, Keane J, for instance, said:
“IT]he primary consideration must be that the flow of political communication
within the federation is required to be kept free in order to preserve the political
sovereignty of the people of the Commonwealth” (at [135]).

Crennan, Kiefel and Bell JJ expressed similar views in the following way in Tajjour
v New South Wales (2014) 88 ALIR 860; [2014] HCA 35 at[104]: “It follows that the
correct approach to the question whether a legislative provision impermissibly



43.

44.

burdens the freedom is to consider how the provision affects the freedom
generally, rather than a particular person” (i.e. rather than by reference to a
person’s particular choice of communication).

In Lange, as in the earlier cases, it was recognised that the freedom of
communication and association is not absolute. It might be limited by laws
directed at securing countervailing social interests. The Court said (at 567-568):

When a law of a State or federal Parliament or a Territory legislature is alleged to
infringe the requirement of freedom of communication imposed by ss 7, 24, 64 or
128 of the Constitution, two questions must be answered before the validity of the
law can be determined. First, does the law effectively burden freedom of
communication about government or political matters either in its terms,
operation or effect? Second, if the law effectively burdens that freedom, is the law
reasonably appropriate and adapted to serve a legitimate end the fulfiiment of
which is compatible with the maintenance of the constitutionally prescribed
system of representative and responsible government and the procedure
prescribed by s 128 for submitting a proposed amendment of the Constitution to
the informed decision of the people (hereafter collectively “the system of
government prescribed by the Constitution”). If the first question is answered
“yes” and the second is answered “no”, the law is invalid.

The issue for a law that impinges on citizens freedom of speech thus becomes
whether the law is reasonably appropriate and adapted to a legitimate end in a
manner which is compatible with the maintenance of the constitutionally
prescribed system of representative and responsible government.

Anti-Discrimination Principles & Laws

45.

46.

47.

As stated above, for the rule of law to operate effectively in (including by
promoting harmony within) a multicultural country such as Australia, with its
people being able to be willingly guided by the laws that exist in that country, those
laws generally also ought not seek to distinguish between persons depending
upon their status, race, culture, religion, or any other attribute. Further those laws
ought to prohibit its citizens in key contexts from themselves discriminating
against others on those same grounds and those laws ought to be applied equally
regardless of a person’s status, race, culture, religion, or any other attribute.

Where a country is governed by such laws (applied in such ways) there is hope in
that dream espoused by Martin Luther King Jr in the following line in his famous
speech:

“I have a dream that my four little children will one day live in a nation where they
will not be judged by the color of their skin but by the content of their character.”

Such laws (applied in such ways) can in fact help to change “a state sweltering
with the heat of injustice, sweltering with the heat of oppression” into “an oasis of
freedom and justice” (again borrowing from the words of Martin Luther King Jr).

10
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Such laws (applied in such ways) can similarly transform a country such as
Australia, which is suffering from rising antisemitism and intolerance generally,
into a Country with far greater social cohesion.

There are four separate Commonwealth anti-discrimination statutes —the Racial
Discrimination Act 1975, the Sex Discrimination Act 1984, the Disability
Discrimination Act 1992 and the Age Discrimination Act 2004. The attributes
protected by these Acts are evident from their titles except in the case of the Sex
Discrimination Act 1984 which prohibits discrimination on the basis of marital
status, pregnancy, potential pregnancy, family responsibilities, sexual
orientation, gender identity, and intersex status as well as on the ground of sex.

These four Commonwealth statutes, together with a number of State and Territory
anti-discrimination statutes (which are not necessarily harmonious with the
Commonwealth statutes), impose obligations on people not to discriminate
against others on the grounds of race, sex, marital status, pregnancy, sexual
orientation, gender identity, disability and age etc etc when engaging in specified
activities, such as employing workers, education or providing goods and services.
Conversely, those statutes grant rights to people not to be discriminated against
on the basis of particular attributes, such as their race or sex, when they engage
in various activities, such as working, education or acquiring goods and services.

Significantly discriminatory behaviour in the course of all other relationships and
activities — in what may be termed 'private life' — is not regulated by the law and
is currently quite permissible. A person of Indian background forinstance is freely
able to choose his or her friends and marriage partner based on them also being
of Indian heritage without the law interfering.

It is generally acknowledged that religious freedom is enhanced by anti-
discrimination laws when individuals can access employment, accommodation
and other social goods on an equal basis, regardless of religion. Religious groups,
however, have legitimate reasons for wishing to maintain autonomy and engage
in discrimination (on the basis of religion or other bases such as sex, marital
status or sexuality) when it comes to say the selection of clergy or other key
religious positions. An Anglican church might for instance legitimately want to
insistthatany ministeritappointsisinfact Anglican and appropriately trained and
in agreeance with the doctrines in the Anglican faith to gain employment as a
minister in an Anglican church.

In most non-discrimination legislation, exceptions are consequently given for
religious bodies to discriminate on at least some bases (including sex, sexual
orientation and religion) if certain pre-conditions are met. It is these exceptions
that allow, for example, religious schools to give preference to co-religionists in

11



enrolment or some religious employers to discriminate against same-sex couples
in employment. Generally the exceptions allow for an ‘act or practice of a body
established for religious purposes’ that either ‘conforms with the doctrines of the
religion’ or ‘is reasonably necessary to avoid injury to the religious sensitivities of
adherents of the religion’.

The appropriate theoretical balance between these complementary and yet

competing Principles, Laws and Doctrines

53.

54.

55.

56.

As stated earlier in this submission, for the rule of law to be effective in a country
the law needs to “be such that people will be able (and, one should add, willing)
to be guided by it” and the law is only likely to be of such a nature if it takes into
account the freedom of religion, freedom of speech and anti-discrimination
principles referred to above and the law needs to have been made through a
process that allowed for freedom of speech and political association.

This is not, however, to say that the laws of this country, passed by democratically
elected parliaments in this country, are beholden to or must be unnecessarily
restrained by these principles orimplied freedoms.

As stated above, the core Freedom of Religion principles that apply in Australia
that provide for a person to be free to ‘manifest one’s religion or beliefs’ are not
absolute but rather can be legitimately limited by laws “necessary to protect
public safety, order, health, or morals or the fundamental rights and freedoms of
others” (Article 18 of the ICCPR); including laws which give “due recognition and
respect for the right and freedoms of others” (Article 18 of the Universal
Declaration). The implied freedom of communication and association is similarly
not an absolute free ticket for a person to say anything or to engage in any tactics.
It may legitimately be restricted by a law that is reasonably appropriate and
adapted to a legitimate end (say to protect public safety, order, health, or morals
or the fundamental rights and freedoms of others) in a manner which is
compatible with the maintenance of the constitutionally prescribed system of
representative and responsible government. And anti-discrimination laws in
Australia (if applied equally) do not allow for persons to escape the consequences
of their own character and conduct on the basis of their race, religion, sex, marital
status, pregnancy, sexual orientation, gender identity, disability and age etc etc.
The law ought to be enforced regardless.

With Freedom of Religion, for instance, the most significant way that both
Commonwealth and State governments give effect to Australia’s international
commitments in this regard is to leave certain areas largely free from regulation.
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57.

58.

59.

60.

61.

One example of an area in which Australian governments have resisted calls for
regulation is with respect to prohibiting certain types of religious clothing, in
particular various forms of head covering (burgas and nigabs) for Muslim women.
Other countries ban any religious headscarf (even those that leave the face
visible) in certain contexts. Turkey, France and Switzerland, for example, all limit
the wearing of headscarves in public educational institutions.

Another example is in the context of education where governments in Australia
have typically allowed schools to be established by religious institutions and left
those institutions with the ability to teach religious education concerning their
particular religion as part of their curriculum. Governments in a number of states
also allow members of religious congregations to attend public schools to provide
religious education within these schools. The importance of these privileges,
afforded to religious institutions and members of their congregations, to be left
free from regulation as regards religious education is in part recognised in Article
18(4) of the ICCPR which explicitly protects the right of parents and guardians to
‘ensure the religious and moral education of their children in conformity and with
their own convictions’.

In terms of the privileges of parents/guardians to have their children educated
according to their religious beliefs and privileges that allow religious institutions
and their congregations to provide this education — it is important to recognise
from a rule of law perspective, however, that these privileges are prone to being
curtailed by the law where these privileges are being abused or otherwise would
be contrary to “peace, order and good government” of this country — say by putting
at risk public “safety, order, health, or morals or the fundamental rights and
freedoms of others™.

As the 1981 Declaration recognises the “right to organise family life according to
religious beliefs (art 5(1))” are similarly limited by the “limitation that ‘[p]ractices
of a religion or belief in which a child is brought up must not be injurious to his
physical or mental health or to his full development’ (art 5(5)). This being a
limitation which can equally apply in cases where parents propose for their child
to refuse particular types of medicalinterventions on religious grounds and where
the State ensures that the medical treatment is afforded to the child regardless.
Whilst the State may be prepared to accede to the wishes of a mentally
competent adult believer, “children who refuse medical treatment or for whom
medical treatment is refused on religious grounds are dealt with in quite a
different way.”

In Australia we rightly have in place a number of laws which prohibit conduct that
might otherwise be permissible within a religion including laws that prohibit
polygamy (the practice of having more than one wife or husband), the physical
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62.

63.

64.

punishment/assault by religious communities of persons who have breached
religious laws (such as the death penalty imposed in Leviticus 20:13 for
homosexuality), the mutilation of female genitalia and the use of certain
prohibited narcotics in ceremonies. In Australia we also have in place a number
of laws which permit and protect conduct that might otherwise be prohibited in a
religion. For example, Australians can drink alcohol and coffee, smoke cigarettes,
eat a wide variety of foods, marry persons of the same sex and lawfully access
contraception, abortion, IVF, altruistic surrogacy and (in all but one Territory)
voluntary assisted dying although those activities are prohibited in some religious
traditions. In Australia governments seek to respect the rights of those who wish
to engage in these activities or access these services, whilst also respecting other
Australians who by reason of their religious beliefs and consciences elect not to.
So, for example, whilst the various States and Territories permit medical
practitioners with a conscientious objection to abortion (other than in an
emergency) and to voluntary assisted dying, not to participate in those
procedures, they also impose obligations which conscientious objectors must
fulfilif they choose to exercise their right as a conscientious objector.

Where “necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others” (Article 18 of the ICCPR) including by
giving “due recognition and respect for the right and freedoms of others” (Article
18 of the Universal Declaration) the laws of Australia can and should trump the
privileges our citizens might otherwise enjoy to religious freedom. Similarly our
parliaments have sovereignty to make laws which effectively burden the freedom
of communication and association where “necessary to protect public safety,
order, health, or morals or the fundamental rights and freedoms of others”
including by giving “due recognition and respect for the right and freedoms of
others” — in a manner compatible with the maintenance of the constitutionally
prescribed system of representative and responsible government.

As ought to be apparent from the above, and as discussed earlier in this
submission, a central role of the rule of law in a multicultural society such as
Australia, is to manage but not prevent disagreement between its citizens through
ensuring that, notwithstanding those disagreements, respect is given to the
human dignity and safety and security of each of its citizens. The common thread
underlying the principles of freedom of religion, freedom of speech and anti-
discrimination principles referred to above, as well as the Rule of Law doctrine, is
the need to protect and ensure the human dignity, safety and security of all
citizens.

Operating under the Rule of Law we should not be overly reluctantto (and perhaps
we have been overly reluctant to) introduce and implement laws - where good
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reasons exist for the same, say to curb the recent rise of antisemitism and to
arrest the decline in social cohesion - which restrict the abuse of Free Speech
where to do so does not undermine our system of representative and responsible
government.

RECOMMENDATION 1

The Commission recognises that the rule of law is the cornerstone of
Australia’s society that values equality and fairness for all individuals. Whilst
people have many freedoms, there are times where laws are needed to
ensure people can peacefully co-exist in harmony.
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PART B

EVENTS LEADING TO THE EXPLOSION OF ANTI-SEMITISM & AGAINST SOCIAL
COHESION

65.

66.

67.

68.

69.

In 2024, the ASIO director-general, Mike Burgess, warned that Australia is
becoming “more volatile and unpredictable” with an increase in “extremism,
division, and elevated intolerance”. On 4 November 2025, in a lecture delivered
to the Lowy Institute, Mike Burgess further warned that, whilst social harmony and
community cohesion in Australia remain a great blessing, “it is under siege...
under threat... under attack” and “our social fabric is fraying — fraying in ways we
have never experienced before”. He further said that “Trust in institutions is
declining, and Even truth itself is being undermined by conspiracy, mis- and
disinformation”.

In this lecture Mike Burgess explained that, amongst other things, the conflictin
the Middle East has “reshaped Australia’s security environment from afar”:

While the conflict did not directly inspire terrorism here, it prompted protest,
exacerbated tension, undermined social cohesion and elevated intolerance.

This, in turn, made acts of politically motivated violence more likely.
Even if the ceasefire holds, we expect ongoing tests for our social cohesion.

. events in the Middle East triggered a troubling increase in anarchist and
revolutionary extremism, which is also straining cohesion.

Since October 2023, we’ve seen more provocative protests and a notable uptick
in intentionally disruptive and damaging tactics by anti-Israel activists, including
multiple acts of arson, vandalism and violent protest against defence companies
accused of supplying weapon components.
Shortly after Mike Burgess gave these warnings, the tragic events at Bondi beach
took place on 14 December 2025, beginning at about 6:40 pm. On that day two
gunmen targeted a crowd of hundreds at a gathering of
Sydney’s Jewish community at Archer Park in Bondi on the first night
of Hanukkah. This event was celebrating “Chanukah by the Sea” and had
promised to “fill Bondi with joy and light”.

The two gunmen killed 15 people and wounded more than 40. Those killed ranged
in age from 10 to 87. The youngest was a ten-year-old girl named Matilda whilst
the oldest was Alex Kleytman, a Holocaust survivor who had immigrated to
Australia from Ukraine.

It was Australia’s worst mass shooting since the 1996 Port Arthur Massacre and
the deadliest terrorist incidentin the country’s history. Authorities later recovered
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70.

71.

72.

two improvised explosive devices from the gunmen’s car, as well as a
homemade Islamic State flag.

One of the gunmen (who died at the scene) is understood to have been an Indian
national born into a Muslim family in Hyderabad. He had migrated to Australia in
1998 on astudent visa and is understood to have married a Catholic Italian-
Australian woman in 2001. The newlywed couple gave birth to a son in 2001, the
second alleged gunman (who thereupon became an Australian citizen) .

Shortly after the attacks Australian Prime Minister Anthony Albanese said that the
attack was inspired by ISIS...

The 7 October 2023 attacks

73.

74.

75-79

80.

The events in the Middle East to which ASIO director-general, Mike Burgess was
referring to above as having “ triggered a troubling increase in anarchist and
revolutionary extremism” (and the recent media reports suggest motivated the 14
December 2025 Bondi killings) are the events that started on 7 October 2023 with
over 5,000 Hamas terrorists storming into southern Israel from Gaza and
rampaging though communities, killing nearly 1200 people (including over 800
civilians including women and children and taking approximately 250 hostages
back to Gaza). These attacks were accompanied by up to 5,000 rockets pounding
Israel from the Gaza strip.

Pro-Palestinian supporters point out that these attacks did not start the tensions
and conflicts in the Middle East that are centred around Gaza. A study of the
history of the region reveals that these have been going on for over a century or
more. That said it is certainly fair to say that the 7 October 2023 attacks on Israel
by Hamas militants (attacking from Gaza) introduced and ignited an explosive
powder keg to those pre-existing tensions and conflicts — and that this powder
keg, as Mike Burgess identifies, then triggered a “troubling increase in anarchist
and revolutionary extremism” here in Australia.

These horrific, gruesome and incredibly tragic reports of death and destruction
were made even more disturbing by reports that the Hamas militants, who had
undertaken the attacks on 7 October 2023 and who had committed the above
crimes, videoed their atrocities and proudly posted them on the internet. They
called their families to brag that they had murdered Jews. Others filmed the
slaughter with GoPros. They were said to not be ashamed of what they had done
and not to have hidden their crimes. .....
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81.

At the time there were grave concerns being expressed that this 7 October 2023
attack might “be the curtain-raiser for other major moves by Iran and its network
of terrorist proxies”; partly based on the fact that Iran is known to be the chief
backer of both the terrorist group Hamas in the Gaza Strip and the terrorist group
Hezbollah in southern Lebanon.

World Wide condemnation of the 7 October 2023 Hamas terrorist attacks

82.

83.

84.

85.

86.

87.

Regardless of whether one might wish to historically blame the Israelis, the
surrounding Arabic States, Hamas, Iran or all of the above for the tensions and
conflicts that exist (and have for some time existed) in the Middle East and that
are centred around Gaza (tensions and conflicts which predated and arguably
precipitated the 7 October 2023 attacks) - the barbarous and murderous nature
of the attacks described above is impossible to deny. They showed no respect for
the life of fellow humans or for human dignity (regardless of age, sex, or defence
force status). No cause justifies such indiscriminate killing and barbarity.

Most Australians who heard these reports were not just concerned about the
scale and by the depravity of the attacks but were also deeply saddened by the
enormous losses suffered by the people of Israel as a result of these attacks. Our
hearts and prayers went out to the Jewish people (not justin Israel but also to our
Jewish community in Australia; for their families and relatives in Israel).

Prime Minister Anthony Albanese, speaking to the Jewish community in St Kilda,
described the attacks as “reprehensible” and expressed the sentiments of the
great majority of Australians when he said that:

“I know many of you are spending sleepless nights waiting desperately to hear
from loved ones. And many of you will fear a rise in anti-Semitism at home. | want
to assure you, that kind of hateful prejudice has no place in Australia ... We cannot
lighten the weight that is upon you but we hold you in our hearts. We grieve with
you. We will stand with Israel. We always will.” ....“There’s nothing to celebrate
from the loss of innocent lives.”®

Penny Wong, Australia’s foreign minister, expressed similar statements by

stating:

“We are shocked. We are horrified. And we grieve with you. | extend my sympathy
and affirm our solidarity.”"°

Countries around the world conveyed similar sentiments of sympathy and
solidarity. Berlin’s Brandenburg Gate and Austria’s chancellery office in Vienna

9 Paul Kelly, “PM’s task: hold nation together”, 14-15 October 2023.
0 Paul Kelly, “PM’s task: hold nation together”, 14-15 October 2023.
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88.

were illuminated with images of the Israeli flag. So were the Empire State Building
in New York, the European Union headquarters in Brussels and other landmarks
around the world.

On 9 October 2023 the sails of the Sydney Opera House were similarly lit up with
images of the Israeli flag, in the words of NSW Premier Chris Minns, “as a space
for the Jewish community to commemorate what happened in Israel, the number
of family and friends caught up in the conflict”.

The 9 October 2023 Pro Palestine Sydney Opera House protest and other Rallies

89.

90.

91.

92.

What then was planned and ought to have been a period of mourning where
Australians could and would be seen to be expressing empathy and sympathy for
the people of Israel and the Jewish community in Australia (who, in particular,
were reeling consequent upon the tragic loss and capture of family members,
otherrelatives, friends, and associates in Israel) - symbolised by the lighting of the
sails of the Sydney Opera House with the Israeli flag — was hi-jacked on 9 October
2023 (little over 48 hours after the tragic events of 7 October 2023) by a fierce
pro-Palestinian protest march that ended at the Sydney Opera House.

Instead of seeing images of Australians support for and solidarity with the people
of Israel in their period of suffering (as was planned), reports spread across
Australia and the world of this protest in which hundreds of flag-waving
Palestinian supporters declared their “resistance” against Israel and a number of
those Pro-Palestinian marchers were reported to have yelled “fuck Israel” and
“fuck the Jews”, “Gas the Jews”'? (inciting racial hatred and invoking the memory
of the Holocaust). Images of the Israel flag being burned, rather than images of
that same flag being lit up in sympathy and solidarity on the sails of the Opera
House, were beamed around Australia and the world.

Absent from the reports of this protest march were reports of the organisers or the
participants in the same having expressed remorse, compassion, sympathy or
empathy for the people of Israel who had just suffered enormous civilian losses
by reason of the above attacks and who had grave concerns for those who were
missing or that had been taken hostage.

In fact it was reported that, at another rally on about the same day in Lakemba,
protesters had celebrated Hamas’ attacks and the atrocities that had been

" Paul Kelly, “PM’s task: hold nation together”, 14-15 October 2023.

2 ANSW Police analysis in February 2024 (4 months later) is understood to have found the phrase “Where’s
the Jews?” rather than “Gas the Jews” was used in the Sydney Opera House protest. [Bari Weiss, “Profound
threat to civilisation”, 25-26 November 2023]. [81]
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93.

94.

95.

96.

97.

98.

committed and that speakers described the attacks as an “act of courage and
resistance”.

With reference to the above protests former prime minister John Howard
expressed the sentiments of many Australians when he stated:

“I never thought we would crumble to this” “It’s totally beyond the pale as far as
I’'m concerned ... To have people chanting those things, it is a catastrophic
descent from civility that | never thought I'd see.”

The reports of the Pro-Palestinian protest march to the Sydney Opera House were

even more disturbing by reason of them including reports that at the march, a man
was dragged away by police as he held what appeared to be an Israeli flag.

This man was a Jewish businessman Mark Spiro. He was the only person arrested
on that night for breaching the peace - no protestors were similarly arrested. He
was carrying a rolled up Israeli flag in the Sydney CBD on a night when the Sydney
Opera House was being lit up with that same flag in support and in solidarity with
the people of Israel.

Apparently NSW police had earlier in the night warned Sydney’s Jewish
community to avoid the Opera House — despite it being lit up in support for Israel
—because NSW police had allowed the Palestinian support marchers to leave the
starting point at Town Hall and walk to towards the lit-up sails.

This NSW police had allowed notwithstanding that Prime Minister Anthony
Albanese had earlier in the day said the pro-Palestinian march should not go
ahead and warned protesters they would only inflame the situation:

“I support people’s right to demonstrate their views, we’re a democratic nation but
I would counsel what is to be served, apart from creating a climate not conducive
to peace and to the objectives of wanting to see Palestinians and Israelis living a
peaceful and secure life?”

In the aftermath of the above protests NSW Labor Premier Chris Minns issued an
apology to the Jewish community for the fiasco that had transpired at the Opera
House and made clear that pro-Palestinian activists would not be allowed to run
anti-Semitic events in Sydney streets. Minns also said that it was intolerable for
Jewish people to be warned away from their own city."

Absence of Consolation from Islamic Community and other Protestors

99.

Amidst all the reporting of the events that had taken place in Israel on 7 October
2023 and in Sydney, at pro-Palestinian protests, held on 9 October 2023, there
was a notable absence of reports of prominent Australian Muslims and prominent

3 Paul Kelly, “PM’s task: hold nation together”, 14-15 October 2023.
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100.

101.

102.

103.

104.

Australian Muslim associations either condemning those events or expressing
sympathy and empathy for the losses suffered by Jewish community in Israel (and
then being felt by the Jewish community here in Australia)

A rare exception to this silence from was Muslim NSW MP Jihad Dib who was
reported to have made a statement to the NSW Parliament condemning
the antisemitic chants at the previous week's rally in Sydney ....

There were statements made by other Muslim members of our Australian
community. ....

The overall response, however, appeared to be silence from the majority of
Australia’s main Muslim organisations.

Condemnation of the 7 October 2023 attacks was also slow coming from
Australia’s hard Left and appeared to many a reluctant condemnation at best. On
9 October 2023 Greens MP Jenny Leon, for instance, suggested that it was
disgraceful for the federal Defence Minister Richard Marles to call the 7 October
2023 attacks “unprovoked”, criticising him, as well as the decision to light up the
Opera House in the Israeli flag. Ms Leong said “It is also appalling that tonight the
Opera House will be lit up in support of Israel — what about all of the Palestinian
lives lost since occupation?”.

For many Jewish members in our community this silence and refusal to condemn
came as a betrayal and a tacit approval of the Hamas terrorist attacks that had
taken place on 7 October 2023.

Jewish reactions and concerns re rallies and these events

105.

106.

The 7 October 2023 Hamas terrorist attacks in Israel and the response to those
attacks in the succeeding days and weeks by their fellow Australians came as a
real shock to Australia’s Jewish community — Did the lives of fellow Jews not
matter? Did the loss and suffering of persons in Israel not matter because they
were Jews? Were they not even entitled to the dignity of being respectfully
mourned (that opportunity having been ripped away from them by the events at
the Sydney Harbour Opera House on 9 October 2023)?

Australia’s Jewish community began to doubt for their own security and safety in
Australia - triggering fears stemming in part from the Holocaust (which involved
the murder of six million Jews, roughly half the world’s Jewish population at the
time) and other atrocities instigated against Jews throughout history resurfacing
among many. The impact of these first few days after 7 October 2023 is
understood, from discussions we have had, to be having continuing and lasting
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impact on the psyche of Australia’s Jewish community and their belief whether
they will receive equal protection from the law.

107-109.....

Israel’s response was inevitable and served Hamas’ “Maximise Hate Objective”

110.

111.

112.

113.

114.

115.

Within hours of the Hamas attacks on 7 October 2023 Israel’s Prime Minister
Benjamin declared that his country was “at war” and that this would be a long and
bitter war. More specifically he ominously vowed to pound Hamas’s hiding
places “to rubble” stating:

“We will win this war, but the price will be unbearably heaving.” “We will take
mighty vengeance for this black day ... All the places where Hamas hides,
operates from — we will turn them into cities of ruins.”"®

Presumably with a pretty good understanding of Israel’s history and its tense
relationships with its neighbouring Arabic states, former Australian ambassador
to Israel, Dave Shamas on 9 October 2019 said:

“I can’t see how it will be anything other than a full-scale ground incursion into
Gaza, and all of Gaza, not just an air operations."

“Everyone I’'ve spoken to says “We can’t go back to the status quo’, which means
they will want to entirely destroy Hamas and Hamas’ military leadership”

President Joe Biden expressed similar sentiments at the time by stating the
undoubted truth that if the United States experienced what Israel was then
experiencing, their response would be swift, decisive and overwhelming.

Indeed it has to be surmised that Hamas (and its Iranian backers) made the
attacks fully expecting that Israel would give the sought of response that Israel’s
Prime Minister Benjamin Netanyahu was, in the aftermath of those attacks,
promising.

Since its inception as a state in 1948 Israel has faced off three main wars with its
neighbouring Arab states that have threatened its existence. The first such war
was with Egypt, Syria, Jordan, and Lebanon and started on 15 May 1948 (the day
after Israel gained independence as a state and the British Mandate over the
region of the preceding 30 years ended).

Arab “forces swooped in from neighboring countries just hours after British forces
withdrew from Palestine and Israel had declared its independence”.’®

The next war was The Six Day war that started on 5 June 1967 and involved Egypt,
Syria, Jordan and Iraq (and was supported by a number of other Arab countries).

14 Greg Sheridan, “Iran’s hand evident in this carnage and barbarism”, 9 October 2023.
5 Ben Packham, The Australian, “Israel’s 9/11: Unbearable cruelty of terror savages”, 9 October 2023.
8 Encyclopedia Britannica — online version.
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116.

117.

118.

119.

120.

121.

122.

The last such war was The Yom Kippur war which started on Yom Kippur, the
holiest day in the Jewish calendar, on 6 October 1973. On that day “Egypt, Syria
and Iraq, with active assistance from Libya, Algeria, Morrocco, Saudi Arabia and
Jordan co-ordinated an attack on Israel”"’

Since Hamas gained control over Gaza in 2007, Hamas has made clear its
intentions regarding the Jewish state. Its founding charter states that:

“The land of Palestine is an Islamic Waqf (Holy Possession) consecrated for future
Muslim generations until Judgment Day. No one can renounce it or any part, or
abandon it or any part of it ... Israel exists and will continue to exist until Islam will
obliterate it.”"®

At the International Islamic Unity conference on 3 October 2023, just days before
the attacks, Iran’s supreme leader Ayatollah Ali Khamenei expressed similar
sentiments by stating that the “usurper Zionist regime” would soon come to an

end. “This cancer will definitely be eradicated, God willing, at the hands of the
Palestinian people”."®

On 9 October 2023 the leader of Hamas' military wing, Mohammed Deif, is said to
have announced the start of what he called "Operation Al-Agsa Storm” in a
recorded message that “called on Palestinians from east Jerusalem to northern
Israel to join the fight.”

"Enough is enough,"..."Today the people are regaining their revolution."®

It cannot be a mere co-incidence that the Hamas attacks that took place on 7
October 2023 came exactly 50 years and a day after the last of the three wars
referred to above, The Yom Kippur war. Hamas was seeking to “regain” the
“revolution”.

On 10 October 2023 it was reported by the Wall Street Journal that senior Hamas
sources, members of the Hezbollah militant group and an Iranian official reported
that “Officers of Iran’s Islamic Revolutionary Guard Corps had worked with
Hamas since August to devise the assault on Israel”. “The Hamas operation was
planned during meetings in Beirut attended by officers from Iran’s Islamic

7 Noa Tishby, “Israel — A simple guide to the Most Misunderstood Country on Earth” p130.

'8 Jonathan Spyer, “Gazan illusion a wake-up call for Israel’s security”, 12 October 2023.

9 Paul Kelly, “PM’s task: hold nation together”, 14-15 October 2023.

20 Article appearing in Le Monde with AP Published on October 7, 2023, at 11:44 am (Paris), updated on
October 9, 2023, at 5:08 pm.
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123.

124.

125.

126.

127.

128.

Revolutionary Guard Corps and representatives of four Iran-back militant groups,
including Hamas and Hezbollah.”

The Gaza Strip is a territory of just 363 square kms. By comparison the greater
Sydney Metropolitan areais around 12,406 square kms (40 times the size). Sydney
has a population of approximately 5.3 million peoples whilst the Gaza strip has a
population of around 2.2 million (just under half the number of people). In terms
of population density the Gaza strip has approximately 6,500 people per square
km (nearly 20 times the population density of Sydney).

Even in peaceful times living conditions in the Gaza Strip are described as poor
due to the region’s dense and rapidly increasing population (the area’s growth
rate is one of the highest in the world); inadequate water, sewage, and electrical
services; high rates of unemployment; and sanctions imposed by Israel on the
region.

Forthe decade and a half since Hamas first gained control of Gaza in January 2006
(three months after Israel pulled out of the area in September 2005), Hamas has
periodically launched rocket attacks on Israel, whilst building its strength and
capabilities.?

Hamas bought and received armaments and built hundreds of kilometres of deep
tunnels, colloquially known as the metro, in which to house its stockpiles of
weapons —including rockets — an army of its soldiers, food and water stores, sick
bays and airconditioned command centres.?? These tunnels were extensively
interconnected with the civil infrastructure in Gaza. This was all built in
anticipation of, and so as to resist, repel and make it as costly as possible for
Israel’s defence forces to ever re-enter Gaza.

No-one with an understanding of the above could, in October 2023, have doubted
that the Hamas attacks on 7 October 2023 were going to prompt a dreadful war in
Gaza and that this war would inevitably lead to large civilian casualties and would
be complicated by the large number of Israeli hostages then in Gaza. Hamas
knowingly and deliberately caused this to happen.

Taking into account all of the above, it is a rational conclusion that Hamas
undertook the attacks on 7 October 2023 (and made those attacks as gruesome
and indiscriminate as they did and took as many hostages as they) with the
deliberate intention of drawing the IDF back into a war in Gaza (where there would
inevitably be mass Palestinian civilian casualties), which Hamas and is backers
could then point at to charge Israel and its supporters with genocide and the like

2! Jonathan Spyer, “Gazan illusion a wake-up call for Israel’s security”, 12 October 2023.
22 Alan Howe, “Bitter tragedy of Gaza’s wasted promise”, 16-17 December 2023.
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and thus inflame hate against Israel and the Jewish people more generally across
the globe (in the hope that this hate would incite a broader war between Israel
and its much more populous Arabic neighbours; a war in which the wider West
might not intervene in (also being consumed by or at least divided by the same
hate)). This war would hopefully, from Hamas’ and Iran’s perspective then wipe
Israel (and a good proportion of the world’s Jews) off the map. The poor
Palestinian citizens who were killed in the process by IDF and Hamas cross-fire
would be necessary and justifiable martyrs in this greater cause.

129. Israelhas apopulation of roughly just 9 million people. Itis surrounded by twenty-
one Arab countries with a population of approximately 420 million people.?

130. For this plan to succeed, however, the narrative needed to change quickly from
focussing on Hamas’ own atrocities (atrocities which otherwise might be
expected to draw sympathy and empathy for Israel and Jewish people more
generally) and to shift the focus on to how awful Israel’s own actions were in
pressing ahead with its counter-offensive in Gaza (where conditions were
inevitably going to make it very difficult to identify Hamas’ militant from innocent
Palestinian civilian). Enough hate had to be generated against Israel and the Jews
to get the surrounding Arab states to join the war. Sympathy for their fellow
Palestinians was not enough. Restraint and reason would spoil the plan.
Generating hate Israel and the Jews had to be the goal. We call this surmised
objective “Hamas’ Maximise Hate Objective” throughout this submission.

Calls for Calm and Restraint

131. Again, as stated above, no-one with any understanding of the above could, in
October 2023, have doubted that the Hamas attacks on 7 October 2023 were the
start of a dreadful war in Gaza. Australians therefore had good reasons for
concern about what was about to come and good reasons to be calling for
restraint in support of Palestinian civilians living in Gaza (as opposed to Hamas) —
even as soon as 9 October 2023 (particularly given the Israeli aerial bombardment
that was by then already taking place).

132. No doubt aware of what was likely to be coming, and yet recognising Israel’s right
to defend and secure itself from the horrendous 7 October 2023 Hamas terrorist
attacks, Foreign Affairs Minister Penny Wong on 7 October said:

“We call for these [Hamas] attacks to stop and recognise Israel’s right to defend
itself.

“Australia urges the exercise of restraint and protection of civilian lives.”

2 Noa Tishby, “Israel — A simple guide to the Most Misunderstood Country on Earth”.
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134.

Disappointingly these message calling for restraint was lost in the images of
celebration and in the displays of hate by pro-Palestinian protestors on 9 October
2023 referred to above.

These Pro-Palestinian protestors outbursts of simmering antisemitism, wittingly
or unwittingly, instead all served Hamas’ Maximise Hate Objective. Their
highjacking of the planned Sydney Opera House event (that was supposed to
show solidarity with our Jewish community and with Israel in their mourning and
grief), shifted the narrative to a narrative of hate for Israel and for Jews more
generally.

Israel’s Offensive in Gaza

135.

136.

137.

138.

139.

140.

141.

Within hours of the Hamas attacks on 7 October 2023, the Israeli Defence Force
(IDF) was reported to be engaged not justin fighting with the Hamas militants that
were still within Israel’s borders but also with the aerial bombardment of Hamas
targets in Gaza (at the same time as rockets from Gaza continued to bombard
Israel and its much vaunted Iron Dome).

Almostimmediately the IDF began mobilizing its army reserves (eventually calling
up more than 350,000 reservists over the next several days).

Over the next few weeks and months a large number of Israel troops supported by
tanks and the full arsenal of a modern State army then entered Gaza.

By 5 December 2023 IDF troops were reported to have entered Gaza's second-
largest city, Khan Younis, marking another bloody new phase of the war —the first
target in its expanded ground offensive into southern Gaza.

The conditions being faced by the IDF forces that were hunting Hamas fighters
and seeking to rescue and recover Israeli and other country’s hostages taken in
the 7 October 2023 were described by The Australian’s on the ground reporter,
Yoni Bahan .....

It was all extremely difficult for the IDF because Hamas had integrated their
tunnels with the civilian infrastructure of Gaza and was engaged with the IDF in
that environment including, reportedly at the al-Shifa Hospital in Gaza City, the
largest hospitalin Palestinian territory. There were reports, denied by Hamas, that
Hamas was embedding its operatives amongst civilians and was blocking
Palestinians from evacuating.

Conditions were so difficult for the IDF to determine friend and civilians from foes
that on 15 December 2023 the Israeli military admitted that three hostages held
by Hamas in Gaza were mistakenly killed by friendly fire. It was reported that the
mistake had occurred in a densely packed neighbourhood near Gaza City during
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a period of "intense combat," with Hamas militants operating in what an official
described as civilian attire. There were "a lot of ambushes" and "a lot of
deceptions," the IDF official was reported to have said.?

It ought to be remembered that many of the members of the IDF who were facing
these conditions were reservists who, having previously served their compulsory
national service, were called up back from their normal routine jobs (as bakers,
as accountants etc) and from their normal family lives, to resolutely and with
determination serve their country. They must have beenterrified and their families
and friends terrified for them (as must have been the residents of Gaza).

This was all occurring at times when rallies were being held across the world
asking for Hamas to return the hundreds of Israeli hostages taken by the Hamas
militants on 7 October 2023.

Certainly if Hamas had wanted the destruction and devastation referred to below
to cease earlier or to be less urgent and less intense then an important first step
would have been to return the Israeli hostages it had taken on 7 October 2023-
which it steadfastly refused to do. To do so would, however, not have served
Hamas’ Maximise Hate Objective.

The destruction and suffering of Palestinians in Gaza

145.

146.

147.

148.

The destruction caused to Gaza and to the Palestinian people as a result of the
Israeli air and ground offensive that ensued over the next two years has been truly
devastating. Much of Gaza has been reduced to rubble. The cost of rebuilding
Gaza has been estimated to be $US 71 billion over the next decade.?®

A sense of the suffering suffered by the civilians living in Gaza may be gained from
the following reports from representatives of Aid agencies who were operating in
Gazain October 2024 ....

Thousands of lives have been lost in the war in Gaza since 7 October 2023 and
these have included both Hamas militants and civilians (including women and
children). Israel has itself suffered its own substantial losses

Israelis were also suffering by reason of the hostages taken on 7 October 2023 not
having been returned (and being held under atrocious conditions and being
subject to all manner of abuse). Tens of thousands of Israelis were also being
displaced from their villages by almost daily missile and drone attacks from both
Hamas and from Hezbollah from southern Lebanon.?®

24Source: CBS News/IDF.

25 ABC News article by Anika Burgess dated 22 April.
26 Cameron Stewart, “Worthy of Bond, this recasts war on terror”, 19 September 2024.
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150.

As the human tragedy in Gaza (and in Israel) was unfolding, Australians were
continually being supplied with news concerning that tragedy.

Not surprisingly, as the reports of the above events were flooding into Australia,
Australians were greatly saddened by the same and deeply empathetic to those
that were suffering in the Middle East.

Australia’s pro-Palestinian rallies

151.

152.

153.

To give voice to their dismay and their empathy for those suffering and to call,
amongst other things, for the war in Gaza to stop, Australians of all religions and
ethnicities have attended a substantial number of pro-Palestinian rallies over the
last 2 and half years.

Palestinian “lives matter”

155.

156.

157.

158.

Significantly in [a] ABC News article of 12 October 2025 ..... it was reported thata
Palestinian nurse Riyad Aladassi attended the demonstration in Darwin to share
the story of his people in Gaza.

"It's the least | can do," he said, adding, "It's very important to tell the people the
stories of my people because we are the most dehumanised people in the world."

"We are the only ones who need to prove that we are human beings, that have
equal rights to everybody else, it's as simple as that, the right to water, health,
education, the right to life, the right to air, the right to breathe, that's why I'm here,"
Mr Aladassi said.
Ms Aladassi was expressing the feelings of many in our Muslim community at the
time. With enormous numbers of Palestinian civilian lives being lost in the ongoing
conflict (particularly relative to the number of Israeli lives that had and were being
lost) and with residents of Gaza otherwise suffering terribly as detailed above,
there was a feeling within our Muslim community that Palestinian lives (Muslim
lives) were not regarded by the West (including by their fellow Australians) as
being as important as the lives of Westerners (including Jewish persons).

Appreciating this issue early on in the conflict, Prime Minister Albanese said:

"We've made very clear our position, which is that every human life matters,
whether it be Israeli or Palestinian”

Similarly to address this sentiment and the underlying issue more directly Foreign
Minister Penny Wong, for instance, promised that Australia would engage closely
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with organisations providing "vital, life-saving" services in Gaza. “Australia will
continue to support the people of Gaza and work to provide humanitarian
assistance. We reiterate our calls for civilians to be protected, and for
humanitarian assistance."

During her trip to the Middle East in January 2024 Foreign Minister Penny Wong,
also for instance, announced Australia would commit $21.5 million in
humanitarian support to Palestinians in Gaza and abroad.

Certainly the Rule of Law Institute agrees with the Prime Minister that every
human life matters, whether it be Israeli, Palestinian or other. A central tenet of
the Rule of Law Doctrine is the equality of all citizens before the law.

Itis in respect for those human lives and for the human dignity of all persons who
have suffered in the Middle East that the Rule of Law Institute makes the second
of its recommendations.

RECOMMENDATION 2

The Commission, on behalf of Australians generally, give recognition to and
express empathy for the suffering and loss that has been experienced abroad
and here in Australia by members of our Jewish, Palestinian and other
communities arising from the events that have been taking place in the
Middle East. Every life is precious and every innocent life lost is a reason to
mourn.

29



PART C

THE NON-RESPECTFUL, NON-PEACEFUL ASPECTS OF THE PROTEST RALLIES

162.

163.

164.

165.

166.

167.

168.

169.

The Rule of Law Institute believes that it was legitimate and, in fact, admirable for
Australians in such large numbers and over such a large period of time to have
given voice to their dismay and their empathy for all those suffering in the Middle
East and to have called for peace and for the war in Gaza to stop. They were
rightly exercising their implied freedom of speech and political association and,
as such, contributing to our democracy

It is with respect for these protests (to the extent that they were peaceful and
respectful), that we have in this submission spent a number of pages
acknowledging the same.

The Rule of Law Institute, however, notes that many of the pro-Palestinian
protests that occurred across the country since 9 October 2023 have not been as
respectful, peaceful and calm as the ABC News coverage of the protests on 12
October 2025 suggests those protests on that day were.

The nature and form of those protests ranged dramatically from those described
by ABC News above to those described earlier in this submission on 9 October
2023 (including at Lakemba as well as at the Sydney Opera house).

The Rule of Law Institute understands that in the face of such terrible loss and
suffering in the Middle East emotions can soar and tempers may flare and that, in
the passion of the moment, words might be said that are not as respectful of
others as they might otherwise be. But what was experienced with many of these
protests was more than might be excused on these grounds.

In September 2024, for instance, the protest marches and anti-Israel riots that
took place on one Wednesday in Melbourne were described by the Police
Association as “some of the most violent” seen in decades. In all, 27 policemen
were injured. This was nearly 12 months after the 7 October 2023 attacks, well
after heat of the moment reactions might have been excusable.

On 7-8 December 2024, it was then reported that “this week hundreds of people
were locked down in Sydney’s Great Synagogue... as pro-Palestinian protestors
made it unsafe to leave”.?”

On 23 March 2025, the 2025 ECAJ Report referred to later in this submission,
reports death threats having been made by an anti-Israel protestor who yelled “In
a free world, you have no hope. You have no hope. Every child in Palestine born

27 Josh Frydenberg, “A letter to the PM: enough is enough”, 7-8 December 2024.
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(was) born to come and kill you. I’'lL kill you, ’WLkill you”. This was yelled towards a
counter-protest supporting Israel being held at the same time.

Regular and consistent features at the pro-Palestinian protest rallies were
emotionally charged chants demanding an end to “Israel’s genocide” and
simultaneously, somewhat hypocritically, calling for a free Palestine “from the
river to the sea” (which many Jewish people and many other Australians with an
appreciation of Israel’s history understand to be a call for genocide against the
Jewish people of Israel (as discussed later in this submission)).

The offending participants seemed more interested in expressing hate and anger
towards Israel and Jews generally than in calling for peace and to an end to the
suffering in the Middle East.

Their actions, wittingly or unwittingly, served Hamas’ Maximise Hate Objective.

University Protests

173.

174.

175.

Perhaps the most ardent and relentless of the pro-Palestinian protesting that has
occurred over the last 2 and a half years in Australia has occurred at our
Universities all across the country. It seems that almost every university around
the country was a regular site for these protests.

Attached as Schedule A to this submission is a chronological account of the
significant levels of anti-semitism that Jewish students experienced at Australian
National University in Canberra (ANU) during the period October 2023 to July
2024 principally at the hands of pro-Palestinian protestors (who had camped
themselves at that university) and also at the hands of members of the student
association who supported those protestors (notwithstanding it being charged
with representing the University’s students including its Jewish students).

As described in Schedule A the pro-Palestinian protesters and their supporters at
the ANU, over a sustained 10 month period, used and displayed the offensive
slogans and material referred to later in this submission (such as that which
stated “stop the genocide”, “from the river to the sea Palestine will be free”,
“Intifada”, “if | [a Jew] don’t steal it someone else will” and “we [Jews] stand with
killing babies”). They also undertook offensive red hands and concentration
camp number demonstrations and were antisemitic (appearing to give Nazi
salutes and imitating Hitler moustaches) at an ANUSA member’s meetings. They
were also guilty of insulting, mocking, intimidating and threatening Jewish
students (particularly when those students sought to engage in counter-protests
or when presenting a motion for vote) and they refused to let their fellow Jewish
students to speak, to listen to them or to show empathy for them (rather creating
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a “Zionist No Talking List” and in ripping down and defacing the hostage posters
that had been put up by Jewish students).

176. The experiences of the Jewish students at ANU recounted in Schedule A, were
such that they were advised to stay away from classes and/or they were too
fearful to attend those classes.

177. lillian Segal, special envoy to combat anti-Semitism, who was appointed by the
Albanese government on 9 July 2024, in her subsequent submission to a Senate
committee fairly described the experiences of Jewish Students at ANU recounted
in Schedule A when she stated: “Anti-Semitic behaviour is not only present on
many campuses but is an embedded part of the culture. Universities have not
taken appropriate action to denounce and suppress it. The Jewish students are
traumatised and feel isolated and unsafe. They have been told by their university
administration to stay home for their own safety.”?®

178. Rather than having conducted themselves as described above, it can credibly be
argued that the innocent Palestinian people’s suffering in Gaza and their hope for
a peaceful two State solution would have been better served by the pro-
Palestinian protestors in Australia (including at the ANU) instead having adopted
the approaches listed below:

(a) Joined in the condemnation, making it universal, of Hamas’ attacks on 7
October 2023 (and of the deaths and carnage they caused) - in empathy
with Jewish persons across the globe;

(b) Called upon Hamas to return all the hostages from the outset and
maintained that call thereafter;

(c) Called upon Hamas and Hezbollah to cease firing rockets into Israel
(which were causing mass evacuations in Israel);

(d) Called upon Hamas militants, and not just the IDF, to withdraw from
locations in Gaza or to adopt tactics where they unnecessarily put
innocent Palestinian lives at risk;

(e) Called upon Hamas, and not just Israel, to sue for peace on terms that
sought to preserve the lives and livelihoods of innocent Palestinians;

(f) Called upon Hamas to remove from its charter the termination of Israel
and to instead focus on improving the lives and livelihoods of Palestinians
living in Gaza and on the Westbank;

28 Paul Kelly, “A different country”, 5-6 October 2024.
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(g8) Called upon surrounding Arabic nations to open up their own borders and
ease the refugee crisis in Gaza;

(h) Given due recognition to the extremely difficult circumstances that the IDF
were facing to preserve the lives and livelihoods of innocent Palestinians
whilst fighting Hamas militants in Gaza and yet called upon the IDF to do a
betterjobinthatregard (rather than claiming thatitand its supporters were
guilty of genocide and had the intent of seeking to wipe out an entire race);
and

(i) Initially called for restraint as regards Israel’s response to the 7 October
2023 Hamas attacks before increasingly calling for a ceasefire as those
hostilities continued (without suggesting through slogans such as “from
the river to the sea” and “globalise the intifada” that they supported
Hamas, Hezbollah and Iran in the objective of eradicating the state of
Israel).

These were in large part reflective of the responses that the Australian
government took. These responses, as opposed to the actions taken by pro-
Palestinian protestors discussed above and in Schedule A, had the advantage
that they did not provide support for Hamas, Hezbollah and Iran’s war efforts
against Israel (or their objectives of inducing a wider war between Israel and its
wider Arabic states). They also did not give air to Hamas’ and its supporters
resolve. These responses, particularly to the extent they led to the earlier return
of Jewish hostages, further had the advantage of reducing the existential threat
Israel faced and the need for it to continue its operations in Gaza (for as long as it
did) — giving voters within Israel a greater voice for restraint and an early ceasefire.
Importantly these responses would also not have contributed to rise in hate and
antisemitism experienced here in Australia.

If the pro-Palestinian protestors in Australia had adopted these responses,
however, this would not have served the Hamas’ Maximise Hate Objective (nor its
greater objective of its one state solution of just having Palestine (and of ridding
the Middle East of Israel).

The pro-Palestinian material contained in the Welcome Package distributed by
ANUSA (and copied as part of Schedule A) provides some useful insight into what
appears to have been driving the protestors at ANU (and presumably elsewhere)
to have adopted the more hate filled and antisemitic approaches that they instead
adopted with their protests. That material also provides some insight into the
ideologies, rhetorics and theories that were considered by representatives of the
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ANUSA (or whoever else compiled this material) as likely to motivate other
students at ANU to take up their pro-Palestinian cause.

The following are a few quotes taken respectively from the documents entitled
“Palestine Activism in 2024” and “Albanese, Israel and Imperialism” (emphasis
added) that were included in the Welcome Package distributed by ANUSA.

“The protests are part of an unprecedented mass movement that has mobilised
millions around the world in response to the genocide in Gaza —and ANU students
have been in the thick of it since the very beginning”

“The weekly protests in Canberra have heard from Palestinians who have spoken
of the horror of ... entire families wiped out and expressed solidarity with
indigenous people in Australia.”...

“It is increasing clear to many that Zionism is not Judaism, it is a far-right political
project, and the state of Israelis run by war criminals and proponents of genocide”

“Gazans have been subject to an illegal blockade for the past 16 years. .... While
the world’s focus has been on Gaza, Israel occupation forces, including far right
settlers, have also ramped up attacks on Palestinians in the West Bank killing
more that 300 since October 2023 as they attempt to seize more land. And
Palestinian citizens of Israel aren’t free from this system of Apartheid, with a 2018
law stripping Arabic of its official language and enshrining Israel as a Jewish state.

“As of January 2024, over 21,000 Palestinians have been killed by Israeli strikes
since October 7 last year .... That is not to forget the thousands who were killed
and 750,000 who were displaced during the Nakba in 1948 and all those how have
been displaced, injured or killed between then and October 7. An ongoing
genocide executed by Israel and backed heavily by nations like the US.”

“As it is evidently prone to do, Australia’s stance on this issue is to side with the
oppressor. Australia sides with the war crimes of Israel for the purpose of siding
with the US ... One might be tempted to see this as a lap dog following the orders
of its master, but Australia has more sinister ulterior motives that result from
siding with the US, using support as downpayment to ensure the US backs us in
future conflict in Asia and the Pacific ..

“But because Australia requires the backing of the US in a region that includes
super powers like China, the Australian ruling class lives in fear of being
abandoned by the US and its imperialist backing...”

To fully understand how Australia uses this tactic as a bargaining chip, the
outcome of our involvement in World War | and the Versailles Conference
provides a key insight. “Australia’s involvement in the war in Turkey and the Middle
East was used by Australian officials, as leverage during the Versailles Conference
after the war, with imperialists in mind. As a result, Australia was awarded the
German colony of Papua New Guinea, which it kept until 1975, suiting its interest
in dominating the Pacific. ...

The desire to be a controlling power in the Pacific is not a new one to Australia ...

“Fighting imperialism at home and abroad will be made easier by viewing Australia
as what it is; an imperialist country seeing US alliance as imperative in expanding
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its own sphere of influence. As such, our first step to fighting the genocide in
Palestine, and injustices all over the world, is a step that is in our own backyard.
We start with opposing our own government’s involvement...”

One of the ideologies that appears from the above material to have been driving

the pro-Palestinian protestors (at least at ANU) has been described by journalists

at the Australian newspaper as follows:

&«

“there is a cohort of a younger generation
idea of “occupied” territories.?®

that has been enamoured by the

for this cohort “Decolonisation isn’t just a turn of phrase, it is a sincerely held
political view that serves as a predicate to violence.”*

for this cohort “Israel, like Australia itself, bears the indelible stain of “settler
colonialism”.?!

This conclusion is reached by referencing the supposed “expulsion of
hundreds of thousands of Palestinians from their native lands” in 1948 and the
“illegal occupation of Palestinian territories by Israel since 1967”.%2

In the result this cohort regard “Jews as white supremacists, supporters of
colonialism and racism”.

As a consequence Jews are no longer “welcome in left-wing circles” if they
“are supporters of Israel’s right to exist and reject modern anti-Zionism”.

Also, as aconsequence, this cohort “have grown up” not being able to “simply
and in a straightforward way condemn the Hamas slaughter” and say
“forthrightly that no cause can justify what Hamas had done.”®?

This ideology is critical of and antagonistic towards western culture, is anti-
establishment and anti Australia’s established institutions. Adherents show a

great distrust of and disrespect for those institutions. The posters in Schedule A
which claimed that Prime Minister Albanese and Foreign Minister Penny Wong are
“supporters of genocide” and told Penny Wong to keep “OFF CAMPUS” are clear

examples of this distrust and disrespect.

2 Gemma Tognini, “Slaughter of innocents is a terrifying repeat of history”, 14-15 October 2023.

30 Bari Weiss, “Profound threat to civilisation”, 25-26 November 2023.

3" Henry Ergas, “Vilifying Israel is Left’s new form of anti-Semitism”, 1 March 2024.

32 Jenna Clarke, Joe Kelly, “Union’s information war: ‘Treat Israel like Hamas’”, 25-26 November 2023.
3% Michael Gawenda, “Missing in action: factual, fair reporting of Gaza war”, 21-22 October 2023.
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Person who subscribe to this ideology arguably fall within the aggrieved category
of persons that Mike Burgess has ASIO Director-General described in his speech
given to the Lowy Institute in November 2025 as:

Angry, alienated individuals [who] are embracing anti-authority ideologies and
conspiracy theories; engaging in uncivil debate and unpeaceful protest. Some are
combining multiple beliefs to create new hybrid ideologies ...

Certainly the pro-Palestinian protesters and their supporters use (at the ANU) of
offensive slogans and material (such as that which stated “stop the genocide”,
“from the river to the sea Palestine will be free”, “Intifada”, “if | don’t steal it
someone else will” and “we stand with killing babies”), their red hands and
concentration camper number demonstrations, their conduct at the ANUSA
members meeting and the abuse they gave to the Jewish students that dared to
counter-protest, reveal that these protestors were very willing to engage in
“uncivil debate and unpeaceful protest” and that they may see “see violence as a
legitimate way to effect political or societal change” — again matching the
description of the “aggrieved” used by Mike Burgess.

A significant point to note about the claims made in the documents entitled
“Palestine Activism in 2024” and “Albanese, Israel and Imperialism” is that so
much of same would be indefensible and shown to represent an unbalanced view
if it was ever the subject of serious debate or serious critique.

The suggestion, for instance, that with World War I, with a population of fewer
than five million people and the land mass then under Federation, that Australia
was involved in that war (where 416,809 men enlisted, 331,781 served and of
which over 60,000 were killed and 156,000 wounded, gassed, or taken prisoner)
so as to gain the leverage that then enabled this country to be awarded “the
German colony of Papua New Guinea” - involves a dishonest moral revisionism
of history.

Likewise the suggestion that Israel is your typical colonial state. A “colony” is
defined in the Macquarie Dictionary as “a group of people who leave their native
country to form in a new land a settlement subject to, or connected with, the
parent state”. With Israel one wonders is this other “native country” or “parent
state”? There is simply not one.

Furthermore Jews have been in Israel for many thousands of years (the Torah, the
Bible and many other historical texts and artefacts make this clear). They have at
least as good a claim to be indigenous to Israel as any Arab person. There has
never been a State of Palestine.

A proper look back in history since the times of Roman empire reveals that Israel
does not fit neatly within the description of a colonial state. It is far more complex

36



and nuanced than that. In stating this we well appreciate that during the course
of the war in 1948, initiated by surrounding Arab States, that approximately
700,000 Arabs who had been living in Israel left the country and have not been
allowed to return.

193. The significance of the pro-Palestinian protestors (at least at ANU) being willing to
make claims and promote material that presents unbalanced views and that is
not capable of withstanding (without significant modification and moderation)
serious debate or serious critique is at least four fold:

e Firstly, their objective was not to find nor present the truth (just a version of the
same that conformed with a pre-determined ideology). ....

e Secondly, they were much more interested in appealing to the emotions and
to hatreds rather than clear logic and powerful reasoning to press their
ideologies (as evidenced in this material and elsewhere in Schedule A by their
use of chants and material stating “stop the genocide”, “from the river to the
sea Palestine will be free”, “Intifada”, “if | don’t steal it someone else will”, “we
stand with killing babies” etc and their use of descriptions like “Genocide”,
“Zionism”, “the world’s largest open-air prison”, “occupation forces”,

» €

“Apartheid”, “the oppressor”, “the Australian ruling class” and imperialism).

e Thirdly, they must never have expected that their claims would ever to be the
subject of serious debate or serious critique3* (for otherwise they would be
shown to lack all credibility); and

e Fourthly, they must have understood themselves to be positions (say as a
representative of ANUSA), or be willing to engage in tactics, such that they
could ensure that their claims were in fact never the subject of serious debate
or serious critique.

194. Certainly, the pro-Palestinian students conduct at ANU, as described in Schedule
A, of insulting, mocking, intimidating and threatening Jewish students
(particularly when those students sought to engage in counter-protests or when
presenting a motion for vote) supports this fourth point. So does their conduct in
refusing to let the Jewish people speak or to listen to them or show empathy for
them (as evidenced by the encampment’s policies referred to in Schedule A of
refraining from communicating with and doxxing Jewish or Israeli students, the
creation of the “Zionist No Talking List” and by their ripping down and defacing of
the hostage posters put up by Jewish students).

34 Say by reason of their claims being the only claims presented to new students at ANUSA as part of the
students welcome packages.
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The tendency of pro-Palestinian students at ANU to label anyone who sought to
debate or contradict any of their view as “Zionists”, “Colonialists”, “Imperialists”,
“Racists”, “Islamophobic, “Members of the ruling class”, “Paid Actors”,
“Genocide Supporters” etc further supports the above fourth point. It is so much
easier to call someone a Zionist, a Colonist, a member of the oppressive ruling
class etc and ridicule and dismiss them out of hand by reason of the same (than
to listen to what they might say and their reasoning and to have to respond to the
substance of the same).

All of the above bespeaks of these pro-Palestinian protestors demanding and
exercising (without restraint) their own freedom of speech while, at the same
time, actively denying a voice to those who may hold and want to share a different
view or perspective. Certainly, as described in Schedule A, the pro-Palestinian
protestors at ANU showed a total lack of respect and regard for the freedoms of
speech of others.

And yet the exercise of freedom of speech only serves our form of representative
government (and is therefore only protected by the Australian Constitution) when
itis afforded to everyone.

The one and only actual Palestinian student referred to in Schedule A poignantly
stated:

...“you want to support me and my people? Honestly pack up your tents and
sit down. If you want to treat my population with respect and empathy, start
by treating those around you with respect and empathy”..

The ANU pro-Palestinian protestors presumably proudly believed that they were
“Freedom Fighters” for the rights of the “oppressed” here and in other countries.
And yet to the extent that they trampled all over the freedoms and rights of other
Australians in the process of exercising their own unrestrained freedoms of
speech in this country they are a blight on those freedoms in this country (a
“cause of destruction, ruin or frustration of” those freedoms”). Their conduct, as
described in Schedule A, showed no respect for the human dignity of others
(including in particular their fellow Jewish students) and no regard for exercising
their own freedoms responsibly with due respect to the exercise by others of their
corresponding like freedoms.

These pro-Palestinian protestors might claim in response that their cause (the
protection of innocent lives of Palestinians) justified their means. A few bruised
Jewish egos here is a small price to pay for the lives saved in Gaza by their
protests.

Of course what has occurred in Australia and suffered by our Jewish Community
as set out above is far more than a few bruised egos. Furthermore, as discussed
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211.

above, it is extremely doubtful that the means embraced by the pro-Palestinian
protestors at ANU (and the like means embraced by protestors elsewhere) has
been more successful than the more balanced, reasonable, considered and
respectful approach of the Australian government referred to earlier in this
submission.

If these protestors paramount concern was the lives of innocent Palestinians and
not the using of the tragic events in the Middle East as an opportunity to advance
their own ideological anti-colonial, anti-establishment, anti-West agenda, one
rhetorically asks why, as indicated in Schedule A, were they stripping down
posters that called for the return of Jewish hostages and why were theynot
prepared to acknowledge that those hostages needed to be returned?

Why also was their principle focus not on raising funds for those Palestinians?
Why was so much of the material in the Welcome Package directed to ideology
rather focussed on the suffering of those Palestinians?

Why also was the approach taken to Israel, the IDF and Jews generally so
confrontational, rather than conciliatory?

Whilst it cannot be said with any certainty that approach of the pro-Palestinian
protestors described in Schedule A (rather than the more civil approach referred
to above) led to an earlier ceasefire and less suffering in Gaza, it is certain that the
approach they took was antisemitic and has caused enormous anxiety and
suffering for Australia’s Jewish community.

It has also squarely served Hamas’ Maximise Hate Objective.

Onthe assumption that a fair proportion of the students emerging from our school
subscribe to the ideologies of the ANU students described above and are so
indoctrinated that they cannot (or are unwilling to) see anyone else’s perspective
and are not capable of forming a more balanced view (like the ANU students
referred to above), then this represents a real failing of our education system.

To the extent that a significant proportion of the students subscribe to the
ideologies of the ANU students described above and are asindoctrinated as those
students appeared to be; they represent concerning fertile ground for “the
opportunistic” and the “cunning”, to whom Mike Burgess ASIO Director referred
in his speech to the Lowy Institute on 4 November 2025, to be further radicalised
and taken advantage of.
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The Lowy Institute tellingly has issued a paper “Typology of Terror 2019-2022”
which provides details of the 207 Australian Jihadis that the Lowy Institute had
identified who joined ISIS and al Qaeda. It reveals that the Australians who joined
ISIS and al Qaeda are frighteningly ordinary: typically young men from particular
suburbs in Sydney and Melbourne, from stable homes, just as likely married and
most with good (typically blue collar) jobs and no criminal record. The majority of
Australian jihadis (2/3rds) are not refugees but second-generation Australians,
born in Australia. 64.2% were educated here in public schools, 14.2% in private
Islamic schools, 7.5% in private non-Islamic schools, 3.8% in Islamic and non-
Islamic schools and only 9.4% schooled overseas

Mike Burgess, in his speech said that the “cunning” are the “nation states
deliberately trying to set the fabric alight and fan the flames”.

The dogma and terminology used in the material published in connection with the
pro-Palestinian protests at ANU (as set outin Schedule A), including the repeated
references to “Imperialism” and to “Fighting Imperialism, to “Zionism” being “a
far-right political project”, and to “the Australian ruling class lives in fear of being
abandoned by the US and its imperialist backing”, suggests a Soviet or Marxist
influence. As do the facts that writers for the Marxist newspaper the Red Flag
were very active at the protests held here in Australia and thatitis understood that
there is a strong Marxist element within the students at ANU.

The stickers and protest material displayed around the ANU would have cost a fair
amount to produce and are perhaps unlikely to have been sourced and resourced
from students acting alone.

From a rule of law perspective, the growth of these ideologies and of this influence
is of greater concern than the harm and hatred they cause to just the Jewish
people. They further extend the hatred towards democratic institutions and
principles that make up the foundations of Australia- which includes the rule of
law. A hatred of ‘Colonisers’ is associated with a hatred of all things British, which
includes the Magna Carta, and the legal traditions and protections that our
system of government (such as the presumption of innocence, fair trial etc) - and
the way of life that these foundations provide - rely upon. Where an independent
judiciary relies heavily on public trust and these ideologies and this influence are
actively working to erode that trust, the rule of law will be severely threatened.

RECOMMENDATION 10

The investigation of the funding for and international ties of any entities that
encourage (or provide material for dissemination that encourages) violent,
abusive protest and debate and that tends to undermine social cohesion in
this country.
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ECAJ REPORT ON ANTI-JEWISH INCIDENTS IN AUSTRALIA

217.

218.

219.

In addition to the antisemitism that has occurred in the public’s eye at the
protests and other events described above and in Schedule A, there has been a
great deal of antisemitism that has occurred in Australia since 7 October 2023
outside of the public’s eye. Inthisregard the ECAJ Report on Anti-Jewish Incidents
in Australia for 2025% (and over the last 12 years) is an invaluable resource for
quantifying and identifying the number of these antisemitic incidents that have
taken place in Australia outside of the public eye.

This report details incidents logged by volunteer Community Security Groups
(CSGs), official Jewish state bodies, and the ECAJ. It helpfully includes ..[a] graph
which shows the dramatic increase in antisemitic incidents since the 7 October
2023 Hamas terrorist attack; with the overalltotalin the last two years being about
three times the total of any year prior to that attack. ....

The ECAJ Report also most helpfully provides ... [a] breakdown of the reported
antisemitic incidents as follows for the last two years.

220-225 ....

226.

227.

228.

A quick review of the 2025 ECAJ report and Schedule C indicates just how
widespread the antisemitism experienced in Australia has been. The incidents
reported inthe 2025 ECAJreportinclude incidents in StKilda, Melbourne; St Kilda
East, Melbourne; Ripponlea, Melbourne; Bondi, Sydney; Perth; Caulfield North,
Melbourne; Carlton, Melbourne; Balaclava, Melbourne; Richmond, Melbourne;
Morley, Perth; Homebush, Sydney; Doncaster, Melbourne; CBD Sydney; Coogee,
Sydney; Melbourne; Dural, Sydney; Bondi, Sydney; Malvern, Melbourne; Queens
Park, Sydney; Allawah, Sydney; Newtown, Sydney; Dover Heights, Sydney;
Maroubra, Sydney; Kingsford, Sydney; Rose Bay, Sydney; Bondi Junction, Sydney;
Freshwater, Sydney; Waverley, Sydney; Veale Park, Adelaide Parklands, Adelaide;
Fremantle, WA (Adelaide Street); Woollahra, Sydney; Townsville, regional
Queensland; Surfers Paradise, Gold Coast, Queensland; Port Kennedy, Perth;
Adelaide (Torrensville) and Gwandalan, regional NSW

From a review of the 2025 ECAJ report (and previous ECAJ reports) it is clear that
there is presently (primarily since 7 October 2023) nowhere in Australia for
Australia’s Jewish community to run from antisemitism and that “the cancer of
antisemitism” is well and truly in our midst.

The large number of antisemitic incidents referred to in the ECAJ reports are a
natural consequence of the unprosecuted expressions of hate that were made

3% Researched, written and compiled by Julie Nathan, Research Director, ECAJ 3 December 2025.
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230.

publicly during the course of the pro-Palestinian protests referred to above. In
factitis arguable that these incidents themselves served Hamas’ Maximise Hate
Objective by intimidating Jewish Australians not to speak up and to retreat from
the public debate — ensuring that it thrived in the absence of reasoned and logical
opposition.

In Schedule C to this submission reference is also made to, and examples cited
from, The Islamophobia Register in Australia. The Islamophobia Register in
Australia is a platform in Australia on which, like the ECAJ reports, incidents of
Islamophobia are reported, recorded and analysed. Itis an important resource for
identifying the number, nature and forms of anti-Muslim abuse.

What then is striking from a review of The Islamophobia Register (as referred to in
Schedule C) are the similarities of the experiences of some of our Muslim
communities with the experiences of our Jewish community referred to in the
ECAIJ reports and of the rise of Islamophobia in this country also since 7 October
2023. The conflicts that have taken place in the Middle East and the tensions that
those conflicts have caused here, have done no-one any favours.

RECOMMENDATION 3

The Commission, on behalf of Australians generally, condemns the recent
rise of antisemitism in this country and the incidents of antisemitism referred
to in Parts B-D of this submission.

Canary in the Coalmine

231.

232.

233.

When one looks at the numbers of incidents and the nature of the incidents
recorded in the ECAJ reports and in the Islamophobia Register, and considers the
periods covered by these reports and has regard to the relative size of Australia’s
Jewish community relative to Australia’s Muslim community, one gets the clear
sense that our Jewish community has had the worst of it.

Muslims are understood to represent about 3.3 per cent of our nation’s people
and there are understood to be at least eight times as many Muslims as Jews living
in Australia.® Yet the number of incidents recorded in the ECAJ reports is greater
than the number of incidents reported in the Islamophobia Register (and for a
shorter period).

On 10 October 2025, a BBC article reporting on Hate crime in England and Wales,
noted that Home Office figures for England and Wales showed that of the total

3¢ Geoffrey Blainey, “Gaza war must not be allowed to destroy our social cohesion”, 14-15 September 2024.
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235.

236.

237.

238.

religious hate crime offences recorded in the year ending March 2025, 45% were
targeted against Muslims, while 29% targeted Jewish people. But as this article
then goes on to note, taking into account the relative sizes of the Jewish
community and of the Muslim community in England and Wales, a breakdown of
the "hate crime rate" reveals Jewish people were targeted at the rate of 106
offences targeted per 10,000 population whilst Muslims were targeted 12
offences per 10,000 Muslims.

The above figures suggest that a Jewish person in England and Wales was nearly
9 times more likely to suffer a religious hate crime than a Muslim person. Our
review of the ECAJ reports and of the Islamophobia Register suggests the
experience in Australia is much the same.

In the circumstances it seems fair to say that the Jewish community in Australia,
like it has been throughout history®’, is once again the canary in the coal mine in
terms of the rise in racial hatred and the drop in social cohesion in this country.

As Bari Weiss American Journalist — editor and founder of “The Free Press” said in
November 2023:

“When anti-Semitism moves from the shameful fringe into the public square, it is
not about Jews. It is never about Jews. It is about everyone else. It is about the
surrounding society or the culture or the country. It is an early warning system — a
sign that the society itself is breaking down. That it is dying.”® ....

Furthermore it is significant that members of our Muslim community have been
identified by the ECAJ as one of the three main classes of perpetrators of
antisemitism against Jewish community in Australia. Members of our Muslim
community are not therefore simply the victims of Islamophobic incidents but are
also the perpetrators of antisemitic attacks. We are not aware of any suggestion
that Australia’s Jewish community has been in any significant way responsible for
various incidents described in the Islamophobia Register against members of our
Muslim community.

Having regard to the above, in the next two parts of this submission the Rule of
Law Institute focusses primarily on the means of addressing the rise of
antisemitism in Australia (consistent with the Royal Commission’s focus) rather
than on the corresponding rise in Islamophobia. That said, each of the
Recommendations that the Rule of Law Institute then makes in this submission
are intended to be for the benefit of all persons and to be applied equally to all
persons — such that they equally address the significant issued raised both in the

% 1bid

38 Bari Weiss, “Profound threat to civilisation”, 25-26 November 2023.
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ECAIJ reports and on the Islamophobia Register. For the Rule of Law Institute every
human life and every person matters.
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PARTD

IMPACT OF THIS ANTISEMITISM ON AUSTRALIA’S JEWISH COMMUNITY

239.

240.

241.

Two and half years on from the 7 October 2023 Hamas terrorist attacks in Israel,
Australia’s Jewish community continues to wonder if they will receive equal
treatment and protection under the law

The initial rallies on 9 October 2023 (and shortly thereafter) are understood to be
having a continuing and lasting impact on the psyche and reality of Australia’s
Jewish community and their insecurity has only be fuelled by the events and
incidents that have occurred since (only some of which are referred to in Parts B
and C of this submission). They continue to be and continue to feel attacked as a
matter of their very being and their very identity. This is not because of anything
they have done or could have done. They are not being attacked by reason of any
evident deficiency in their character or by reason of their conduct but simply
because they happened to have been born a Jew.

Some members of Australia’s Jewish community are concerned whenever they
attend an institution or attend an event at which and from which they might be
identified as Jewish. A number of their fears, as the Rule of Law Institute
understands it, are as described below.

“Every time we go to our Synagogue or a Jewish event, say a bar mitzvah, | am
worried that we may be targeted and whether we might be victims to the next
terrorist attack”

“Every time | think of going to a Jewish event | worry about my and my family’s
safety and give thought to whether or not we should go. | will almost never wear
high heal shoes because | am concerned | might have to run to safety. | have my
phone with me at all times”.

“When I leave our local Jewish school in my car | am constantly looking in the rear
vision mirror and in the side mirrors to see whether anyone is following me and my
children.”

“l am thinking about my and my family’s security all the time. In the supermarket,
atthe shops, on the train. | worry that | might be identified as a Jew and that | might
be targeted because of it”

“I hear about all the awful antisemitic incidents other Jews in Australia are being
subjected to and | am concerned my family might be next”.

“lam over 50, have lived in Australia all my life, and | have never felt unsafe before.
We used to leave our windows and doors unlocked. Not any more. It has never
been like this before”

“l used to be a strong Labor supporter but that party has abandoned me. | will not
vote Labor again.”
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“The attacks in the media and at the protests, every weekend, against Israel, its
right to protect itself and against Jews is relentless. There is no escaping it”.

“I used to proudly sing the National anthem. Not now, not anymore. | feel
betrayed”.

The ANU Jewish students, whose experiences are recounted in Schedule A to this
submission, could not have enjoyed their time at University - where every day they
could “just feel the hatred” and where they were subject to constant
bombardment and intimidation (without anyone, including the University or their
own student association, standing up for them).

As Josh Frydenberg said in December 2024:

Young Jews are now fearful to publicly identify with their faith while Holocaust
survivors, long given a safe refuge and warm embrace here in Australia, now talk
opening about leaving this country.*®

The psychologicalimpacts on Australia’s Jewish community have been significant
and are ongoing.

The Human Rights and Equal Opportunity Commission in its 1991 report entitled
“Racist Violence: Report of the National Inquiry into Racist Violence in Australia”
noted at (16):

.... that “ImJany groups reported that continual exposure to abusive and insulting
language had an adverse psychological effect on some victims, making them feel
inferior and causing depression and insecurity.” It noted that “the emotional
effects which are not so observable are, nevertheless, crippling” (at 259). It said
that “[r]acist violence and harassment reduces self-esteem, promotes insecurity
and leads to victims being ashamed of their identity” (at 261). It found that “fear of
racistviolence and harassment can have an impact on such fundamental choices
as where people live or work, whether they socialise outside the home and how
they engage in their religious observances” (at 261). It found that “[e]vidence put
to the Inquiry indicates that the real threat to social cohesion is the presence of
racist violence, intimidation and harassment towards people of non-English
speaking background” (at 267).4°

The Islamophobia Register in Australia Report V (referred to in Schedule A to this
submission) similarly reports that, of the 198 victims who provided responses
regarding the long-term impacts of Islamophobia, 92% reported one or more long-
termimpacts ontheir own lives or that of their family or community. The long-term

% Josh Frydenberg, “A letter to the PM: enough is enough”, 7-8 December 2024.
40 Farqui v Hanson [2024] CA 1264 per Stewart J at [370]
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impacts reported related to their mental wellbeing, with fear and anxiety
commonly reported. One assumes that the antisemitism referred to above has
had a similar (if not greater) level of impact on Australia’s Jewish community.

GRIEVANCES EXPERIENCED BY OUR JEWISH COMMUNITY

The Jewish Community is willing to accept legitimate debate and criticism

250.

251.

252.

253.

254,

Much of the anxiety and hatred that Australia’s Jewish community is and has been
experiencing flows from the antisemitic protests and debates that have been
occurring in this country since the Hamas attacks on 7 October 2023 and as the
events in Gaza (and elsewhere in the Middle East) have been transpiring.

In an article published by The Conversation on 30 October 2023 Dov Waxman, the
director of the Y&S Nazarian Centre for Israel Studies at the University of
California, Los Angeles recognises that most Jews regard it as legitimate to
criticise Israel from time to time for its actions and its policies (and itis legitimate
to criticise Australia from time to time for its action and its policies), though many
feel that this criticism is sometimes excessive. ....

The fact of course is that many, if not most, Jews themselves from time to time
criticize Israel, its policies and its actions. Israel is itself, after all, a vibrant
democracy with persons and parties across the full political spectrum. Prime
Minister Benjamin Netanyahu’s government’s policies and actions do not have
the unanimous support of, and he does not ever express the views of, all Jewish
people (nor necessarily the majority of Jewish people) at any one time. He is
regularly criticised by Jewish people in Israel and abroad (including in Australia).

What Don Waxman suggests in the above article is that where the criticism of
Israel by others crosses the line into antisemitismiis:

e whenitdraws on antisemitic tropes, antisemitic stereotypes or antisemitic
ideas; and

e when it challenges Israel’s right to exist at all into the future (being a
challenge which most Jewish people perceive as a challenge not only to
the Jewish state but also as a challenge to their own security and right to
exist as a people at all).

The Executive Council of Australian Jewry defines the boundary between what is
acceptable and what is not somewhat differently. Its positionis that “Hate speech
is not free speech”. “The right to free speech does not include the right to hate
speech or the right to incite violence”.
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255.

There is much to be said for both these views. Certainly one’s freedom to speak is
not a licence to abuse others or to advocate for violence against others. We ask
rhetorically - How does this contribute to our system of representative
government? Does it not instead detract from our system of representative
government by potentially stopping people from speaking up for themselves and
expressing alternate views?

Chants and Slogans

256.

An aspect of the “Hate Speech” that has continuously and assiduously scared
and offended members of our Jewish community are the relentless chants at pro-
Palestinian protests and the slogans relentlessly used on banners, stickers and
graffiti which say:

e “From the river to the sea, Palestine will be free”
e “From the riverto the sea”

e “Intifada”

e “Globalise the intifada”

e “Gadigalto Gaza, globalise the intifada”

Each of the above chants and slogans (aside from the last) was a feature of the
protesting that took place at, and the protest materials published at, ANU which
is discussed in Schedule A to this submission.

From the river to the sea

257.

258.

259.

For a substantial proportion of Australia’s Jewish community, when someone
chants, or waves a banner stating “From the river to the sea” they are understood
to be advocating that everything from the Jordan River to the Mediterranean Sea
should be given to the Palestinians and that Israel should thereafter cease to
exist.

The "river" and the "sea" in the phrase refer to the Jordan River, which runs north
to south from the Syrian-Lebanese border to the Dead Sea, and to the
Mediterranean Sea, some 70km to the west. Between these two bodies of water,
importantly, currently lie both Israel and the Palestinian territories of Gaza and the
West Bank.

Whether the Jewish people that currently live between the “river” and the “sea”,
ie in Israel, should be killed or forced to leave their homes in the process is not
something that the protestors seem to be too worried about.
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Jewish people are not alone in apprehending this. In October 2024 opposition
leader Peter Dutton stated that:

“When people talk about ‘from the river to the sea” they’re talking about
exterminating an entire race of people,” “They don’t have any tolerance for people
of Jewish faith.”'

The use of the phrase “From the river to the sea” is therefore apprehended by
Australia’s Jewish community (and by others) to be a threat to the physical safety
of Jews everywhere.

The phrase “From the river to the sea”, as a pro-Palestinian catchcry (or war cry),
is understood to have originally been conceived of by the Palestine Liberation
Organization (the “PLO”) shortly after the group's formation in 1964. The PLO at
the time were engaged in a protracted guerrilla war against Israel which continued
through the ’70s, and ’80s (before the PLO entered into peace negotiations with
Israel in the 1990s). For much of that time the PLO, which was led by Yasser
Arafat, did not recognise Israel’s right to exist and engaged in terrorist attacks
against civilians in Israel.

Pro-Palestinian supporters and academics are understood to seek to justify their
use of the phrase “from the river to the sea” (notwithstanding its negative
historical connotations) in at least two ways. ...

The problem with both of the above justifications is that when a person elects to
use a phrase, such as “from the river to sea” (rather than some other more benign
expression) when addressing the public at large, where it has a well-known
meaning that is offensive and threatening to at least a section of the audience to
whom it is directed, it is reasonable for members of that section of the target
audience to assume, without more, that the phrase was intended to be offensive
and threatening at least when addressed to them (even if it may be intended to
convey a more benign meaning to other sections of the target audience). By using
the phrase in these circumstances the protestor is at best being recklessly
indifferent to the feelings of hurt and insecurity caused to the applicable section
of the target audience and at worst is being duplicitous by deliberately choosing
to target that section of the target audience (so as to cause them hurt and to fear
for their safety) whilst not appearing to do so to other sections of their target
audience.

Either way this is not a respectful use of that person’s privileges of free speech
discussed in Part A of this submission —when that person could just have easily

41 Paul Kelly, “A different country”, 5-6 October 2024.
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271.

used different (less contentious) terminology to convey the message they want to
be able to say that they intended.

Recognising the above, on 16 May 2024 the Federal Senate in Australia
overwhelmingly voted to condemn the phrase “from the river to the sea, Palestine
will be free” after a Labor senator, Senator Fatima Payman, used the phrase.

In response to this Senator’s use of the phrase the Opposition Senate leader
Simon Birmingham introduced a motion, which claimed the chant "opposes
Israel’s right to exist, and is frequently used by those who seek to intimidate
Jewish Australians via acts of antisemitism". Labor senators backed the motion,
which passed with 56 votes in favour and 12 against.

Prime Minister Albanese subsequently indicated that Senator Payman’s use of
the phrase was “not appropriate” and did not reflect the Labor Party’s position.

“What is appropriate is a two-state solution, where both Israelis and Palestinians
have the right to live in security and peace and prosperity,” he told ABC Radio.

“It is not in the interests of either Israelis or Palestinians to advocate there just be
one state. That is a forerunner of enormous conflict and grief.”
Notwithstanding the above, up until recently the chant “from the river to the sea”
has been a regular chant at protests and slogans appearing in pro-Palestinian
materials throughout Australia since May 2024.

Hamas’ Maximise Hate Objective has been well served by the duplicitous “from
the river to the sea, let Palestine be free” chant (particularly where it is presented
ataprotestthatis attended by thousands of ordinary Australian whose motivating
concerns were for the lives of innocent Palestinian citizens of Gaza and not
simmering antisemitism). Through this chant, ordinary Australians were arguably
unwittingly calling for the genocide of Israel, spreading the hate, without our
Jewish community knowing whether this was being done wittingly or not.

Intifada

272.

273.

For the large majority of Australia’s Jewish community it is even worse for
someone to chant, or wave a banner stating, “Globalise the intifada” (or simply
“Intifada”) as they can mean only one thing: open season on Jews worldwide.*?
This chant is seen as a direct call to violence against the Jewish community and a
direct threat to their safety. It is like waving the flag of a declared terrorist group
such as Hamas, Hezbollah, Al-Qaeda or ISIS.

As the Executive Council of Australian Jewry has reported “Intifada” has a specific
political meaning in the Arab-Israeli conflict, referring to two violent campaigns of

42 Bari Weiss, “Profound threat to civilisation”, 25-26 November 2023.

50



274.

275.

276.

277.

terrorism targeting civilians. Calling to “globalise the intifada” here in Australia is
a call for violent terrorist attacks like the Bondi Beach attack in December 2025:

Pro-Palestinian supporters have again tried to suggest that their use of the term
“Intifada” is only intended to convey a peaceful protest — some sort of peaceful
“uprising” or “shaking off” which grants Palestinians their freedom.

The problem again with this is that when they deliberately choose to use the words
“Globalise the Intifada” or simply “Intifada” (which are laden with history) and not
more benign words when addressing the public at large, it is reasonable for
members of the Jewish audience to assume, without more, that as far as those
words are intended to be heard by them they are intended to have the meaning
they bear for them (even if, at one and the same time, those same words may be
intended to convey a more benign meaning to other sections of the target
audience).

Again, this is hardly the respectful use of that person’s privileges of free speech —
when that person could just have easily used different (less contentious)
terminology to convey the message they wantto be able to say that they intended.

And yet it again it served Hamas’ Maximise Hate Objective.

Claims of Genocide

278.

279.

Another aspect of the political discourse that has caused our Jewish community
anxiety are the suggestions that have relentlessly been made in the press and at
protests that Israel with its offensive in Gaza and beyond has been “murdering”
tens of thousands of people,*® and therefore guilty of “genocide” and that Jewish
people everywhere are supporters of this “genocide” (much like the poster of
Prime Minister Anthony Albanese and of Penny Wong in Schedule A which
suggests that they are “supporters of genocide”).

These claims of Israel being guilty of genocide started within days of 7 October
2023 - before the IDF had even started its ground incursion into Gaza in pursuit of
Hamas terrorists. It was almost as if it did not matter how Israel was going to
respond to the Hamas slaughter on 7 October 2023, the pre-ordained charge of
“genocide” was a weapon that was to be used against Israel and Jews more
generally. The pro-Palestinian protestors were, of course, not the first to
weaponise the claim against Israel. Rather they were following a well worn tactic
of the Soviet Union in relation to Israeli battles with Palestinians as Henry Ergas,

43 Chris Kenny, “Topsy-turvy world of warriors for radical chic”, 27-18 April 2024.
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in a submission he is understood to have separately made to the Commission,
has reported: ....

It is understood that many of the Muslim representative bodies in Australia, in
particular, have since encouraged each other to describe Israel’s operations in
Gaza as “genocide” and suggested that the use of any less offensive description
is indicative of a lack of solidarity for the pro-Palestinian cause.

Certainly the term “genocide” is an extremely offensive term that typically
generates a hostile reaction. When the term “genocide” is used it is intended to
portray the perpetrator and that State’s supporters in an extremely dim light. The
State is not just a party at war, the State is evil and so are its supporters and
empathisers. The suggestion that someone is guilty of genocide or a supporter of
genocide is an invitation for the listener to hate them (including, potentially in
action, as well as in word).

The word “genocide” is understood to have been first coined by Polish lawyer
Raphael Lemkinin 1944 in his book “Axis Rule in Occupied Europe”. It consists of
the Greek prefix genos, meaning race or tribe, and the Latin suffix cide, meaning
killing. Lemkin developed the term partly in response to the Nazi policies of
systematic murder of Jewish people during the Holocaust, but also in response to
previous instances in history of targeted actions aimed at the destruction of
particular groups of people.

For many, including members of our Jewish community, the use of the term
“genocide” brings back images of the Holocaust which took place, from 1941 to
1945, when Nazi Germany and its collaborators systematically murdered around
six million Jews across German-occupied Europe, approximately two-thirds of
Europe's Jewish population. The murders were committed primarily through mass
shootings across Eastern Europe and though the use of poison gas chambers
in extermination camps; chiefly Auschwitz, Treblinka, Belzec, Sobibor, Chetmno
and Majdanek death camps in occupied Poland. At its peak, the Auschwitz
complex, the most notorious of the sites, housed 100,000 persons at its death
camp (Auschwitz II, or Birkenau). Its poison-gas chambers could accommodate
2,000 at one time, and 12,000 could be gassed and incinerated each day. * The
Nazis and their policies for the systematic murder of Jewish people were truly evil.

Certainly nothing that has been reported about the Israeli’s offensive into Gaza,
whilst devasting and tragic in terms of the losses suffered (as discussed earlier in
this submission), has been anything close to that which occurred with the

4 Encyclopedia Britannica
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Holocaust. Whilst the 70,000+ deaths claimed by Hamas to have been suffered in
Gaza is a very significant number of deaths, assuming this figure is close to the
correct figure, for a population of around 2.2 million - when you take out the
Hamas militants killed within this number of 70,000, it represents around 2% of
the population. This is nothing like the 6 million people representing two-thirds of
Europe's Jewish population killed in the Holocaust. There have also not been any
reports of death camps and gas chambers (or the like) in Gaza, nor of mass
shootings of unarmed civilians lined up in say a forest of the nature reminiscent
of the Holocaust.

In the circumstances it is not surprising that Israel and its supporters have been
greatly offended and felt demonised by the use of the word “genocide” to
assimilate Israel’s counter-offensive in Gaza with the atrocities committed by the
Nazis during the Holocaust (and to assimilate Jews with Nazis). By way of
contrast, members of our Jewish community pointto Hamas’ attack on 7 October
2023, where Hamas militants indiscriminately killed civilian Jewish, men, women
and children and where these civilians were the targets of these killings (and not
collateral damage suffered as part of a larger war), as having been much more
akin to, albeit on a smaller scale, the genocide perpetrated by the Nazis.

The above said, the term genocide, by definition both in the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide (the Genocide
Convention) and in the Commonwealth Criminal Code, does not just apply to
conduct that is as despicable as that of the Nazis during the Holocaust. It covers
a much wider range of actions than just State actions that closely resemble the
systematic murder of around six million Jews by the Nazis across German-
occupied Europe during 1941 to 1945 (typically behind the front lines). In
Schedule C to this submission consideration is given to this wider definition of
genocide and the suggestions that what had been taking place in Gaza fell within
this definition of genocide.

In some respects the laying of the charge of potential genocide by Israel against
Palestinian civilians in Gaza, whilst both extreme and extremely controversial,
might be regarded as a legitimate political ploy aimed at ensuring that Israel’s IDF
is at great pains to ensure it is in fact not committing anything close to that crime
(including as more widely defined by the Genocide Convention). The ploy’s
legitimate objective being to ensure restraint with the IDF’s actions and the saving
of innocent Palestinian lives consistent with the rules and principles set outin the
International Humanitarian Law.

This ploy, however, is hypocritical when paired with chants “from the river to the
sea” which arguably themselves call for the genocide (similarly defined) of Jews
in Israel.
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Problems also arise where such a contestable claim is so broadly and repeatedly
made thatitis actually unquestionably believed (without even taking into account
all of the legitimate challenges that might be made to the same as detailed in
Schedule C). The repeated telling of lies and half-truths was a feature of Hitler’s
regime as commented upon as follows by Chester Porter QC in his book the “The
Gentle Art Of Persuasion, How To Argue Effectively”: ...

Repeatedly making the claim of genocide against Israel and the Jewish people has
certainly served Hamas’ Maximise Hate Objective.

Moreover the issue that the Commission ought to consider in this context is
whether it has been appropriate for Australia’s Jewish people to be tarnished,
shutdownin debate and dismissed as dreadful supporters of Israel’s alleged acts
of “genocide” (as bad as “Nazis”), knowing the historical significance Jewish
people place in these words the world over, not because they themselves
perpetrated those acts (or even voted for a government under whose watch those
acts were committed) but simply because they happen to be Jews and might
perhaps even have dared to raise in debate the matters that the Israel government
has itself raised in its defence in Schedule C (such as pointing to the efforts the
IDF has made to minimise civilian casualties).

This issue raises the extent to which Jewish Australians are, in effect, being held
accountable for and hated for every act of Israel (simply because they are Jews).

It is one thing to flagrantly charge Israel and its government with the crime of
genocide.

It is quite another thing to charge Jews in a separate country with having been
complicit with that alleged crime.

Failure to hold Hamas in any way responsible and attempts to justify Hamas’

atrocities as justifiable in the cause

295.

296.

297.

Another aspect of the political discourse that has caused our Jewish community
concern has been the refusal, referred to at some length earlier in this
submission, of fellow Australians, including in particular by pro-Palestinian
protestors, to acknowledge and condemn the atrocities committed by Hamas on
7 October 2023 and thereafter.

This unwillingness to show empathy and to condemn Hamas has manifested
itself since 7 October 2023 in the refusal of pro-Palestinian supporters and others
to call for the return of the Israeli hostages or to accept credible Israeli reports
coming out of Gaza, just because Hamas denied the same, that say Hamas does
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not allow civilians to evacuate battle zones, uses civilians as human shields and
that “inside almost every school, every mosque, every second or third home is a
shaftduginto a subterraneantunnel system to vast and meticulously constructed
.... Gaza Underground”.*

More concerning still to the security of Australia’s Jewish community has been
attempts by pro-Palestinian supporters to justify the violence that took place on
7 October 2023 as having been a necessity. “That the rape was resistance. That it
was liberation”#¢ and “ That Israel was solely responsible for the high death toll of
its own innocent civilians”.%

In Schedule A this unempathetic and ugly aspect of the political debate is
highlighted by the reports of the students at ANU ripping down the posters that
display kidnapped Jewish persons and the protestors at the encampment’s
creation of a “Zionist No Talking List” together with their doxxing of Jewish
students who had sought to engaged in peaceful discussions and debate.

Deliberate attempts to undermine pro-Jewish narratives

301.

302.

303.

A further unsavoury aspect of the political debate that has had to be endured by
our Jewish community has been:

The anti-Israel’s movement’s insidious desire and activity, mainly through articles
and lobbying, to undermine any initiative that will counter anti-Jewish hatred ....
When Jewish organisations raise the issue of anti-Jewish racism, or produce
reports or hold events, their concerns are belittled and mocked, and even twisted
by the anti-Israel’s movement to claim that it is all fabricated, that antisemitism
doesn’t exist (except perhaps on the extreme right), and that it is all part of the
“Zionist’ arsenal to defend Israel. %

An example of this having occurred is set out in Schedule A in respect of the two
counter-protests at ANU referred to therein.

Anotherexample is the labelling of persons in Australia (including Jewish persons)
who make any criticism of, or raise any concerns about, Australia’s Muslim
community and Muslims more generally, as being “Islamophobic” - such thatitis
appropriate to then dismiss those criticisms and concerns out of hand (regardless
as to how legitimate those criticisms or concerns may in fact be).

4 Yoni Bashan, “Tunnel vision of the terror that lies beneath”, 29 January 2024.
46 Bari Weiss, “Profound threat to civilisation”, 25-26 November 2023.

47 Deborah Conway, “Cancelled”, 9 November 2024.

48 ECAJ Report 2025.
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Complaints of non-factual unfair reporting and the media being too quick to jump

to conclusions about Jewish atrocities

304.
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Another aspect of the political debate that has served to demonise Jewish people
has been the good deal of news reporting in the press and across social media
platforms that has not been fair factual reporting of the conflict in Gaza. The
criticism made is that the reporting too quickly jumps to conclusions of Jewish
atrocities (relying perhaps entirely on the say so of Hamas or some other entity
which Australia has declared a terrorist entity).

On 17 October 2023, for instance, there was a terrible news alert that Israeli
airstrikes had hit a hospital in Gaza killing five hundred people dead and leaving
many more injured.

Israeli officials at the time denied that Israel had targeted the hospital and shortly
thereafter intelligence reviews indicated the explosion was caused by a rocket
launched by the Hamas-allied militant group Islamic Jihad had that fallen short of
its intended target and not by an Israeli strike.*®

And yet the claims of Israel’s deliberate targeting of this hospital remained on
display even as it was becoming increasingly clear that the explosion at the
hospital carpark was the result of a misfired missile by the terror group Palestinian
Islamic Jihad.%°

Representatives of Australia’s silent majority should speak up

309.

310.

311.

A further aspect of the political debate that has been disappointing to our Jewish
community has been the silence of the great majority of Australians who have
taken no steps to defend the Jewish community (notwithstanding our Jewish
community being the subject of all of the attacks and antisemitic incidents
referred to earlier in this submission).

This sentiment was articulated by Josh Frydenberg in an article he published in
The Australian on 21 February 2025 entitled “Combating ancient hatred can’t be
left to Australian Jews” ...

Other articles have similarly called for the majority of Australians to find their
voice and that itis “Time to defend our values” ....

“®Source: CBS News.
50 Michael Gawenda, “Missing in action: factual, fair reporting of Gaza war”, 21-22 October 2023.
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313.

The above criticism of Australians remaining silent did not just apply to Australia’s
non-Muslim communities but applied to our Muslim communities as well —them
perhaps being more concerned with solidarity than taking responsibility for
effecting a change within their own communities and across Australia more
generally.

By way of contrast, two positive steps taken by the The Australian National Imams
Council (ANIC) were the press releases they issued strongly condemning “the
recent firebombing of a childcare center in Maroubra and the vandalism of
properties in the Eastern suburbs of Sydney” and subsequently “the horrific
shootings in Bondi”. .....

Failure to Enforce the Law

314.

315.

316.

317.

318.

319.

A key area of concern from a rule of law perspective raised by our Jewish
community is in respect of the law enforcement in this country of the laws that
make it unlawful for their fellow Australians to have committed the great range of
antisemitic incidents referred to in Part C and elsewhere in this submission. Itis
said that our existing laws have simply not been enforced to protect them from
the hate and these incidents of antisemitism.

In respect of the Sydney Opera House rally on 9 October 2023, for instance, Mr
Frydenberg expressed the sentiments of many when he said “he couldn’t believe
that police stood by while people in the heaving crowd lit celebratory flares and
chanted “f..k the Jews”. ....

Mr Frydenberg is then reported to have complained that “our laws are being
broken on a daily basis without sanction. There needs to be serious
consequences for people who carry out these attacks.”

Further it has been stated that it should not have been left up to the Jewish victims
of hate (who are generally fearful of having to do so) to take proceedings to enforce
hate speech laws but, rather that the Police should have taken on the role of
enforcing those laws. It should not, for instance, have fallen on Peter Wertheim
of the ECAJ to have to take action against the hate preacher in Wertheim v Haddad
[2025] FCA 720.

The Rule of Law Institute supports the following statements about the police
fearlessly and equally enforcing the laws of this country:
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“When racism like this goes practically unchecked, it is almost inevitable that

escalations like this potentially murderous arson attack on a synagogue will

occur.5"%

...we must enforce the law. It turns out that choosing not to enforce the law doesn’t
reduce crime. It promotes it.>®

And it’s time to bring back personal responsibility and accountability for people’s
actions.*
320. As Prime Minister Albanese said, in respect of the vandalism Melbourne’s Jewish
community awoke to 8 October 2025, the police should ensure that “those
responsible faced the full force of the law.%®

51 Cameron Stewart, Mohammad Alfares, “If not now PM, when?”, 7-8 December 2024.

52 Australia/lsrael & Jewish Affairs Council executive manager Joel Bu.

53 Bari Weiss, “Profound threat to civilisation”, 25-26 November 2023.

54 Josh Frydenberg, “Combating ancient hatred can’t be left to Australian Jews”, 21 February 2025.
5 Ben Packham, “Pro-Palestine’s dark heart”, 8 October 2025.
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PARTE

THE LAWS IN AUSTRALIA THAT ADDRESS ANTISEMITIC AND OTHER ANTISOCIAL
CONDUCT

321.

322.

323.

324.

325.

326.

Across Australia the Federal and State parliaments have enacted a number of
laws which, at least in principle, render it unlawful to engage in a good deal of the
antisemitic and other conduct referred to earlier in this submission. This
legislation ranges from the Criminal Code Act 1995 (Cth) (the ‘Code’) dealing with
“Terrorism” and “Treason and related offences” to the Summary Offences Act
1988 (NSW).

Whilst much of this legislation predates the events of 7 October 2023, a fair
portion of the legislation post-dates those events and has been enacted at least
in part to address the rise in antisemitism commented upon elsewhere in this
submission.

Recently, in March this year, for instance, the Queensland government was the
first parliament in Australia to outlaw the use of two specific political slogans:
'‘from the river to the sea' and 'globalise the intifada' (discussed in Part C of this
submission). This move followed protests, such as a pro-Palestinian march in
Brisbane last August, where demonstrators waved flags and held signs bearing
these phrases.

Under the amended Queensland Criminal Code (section 52DA), it is now an
offence to publicly recite, distribute, publish, or display these expressions in a
way that might reasonably cause someone to feel menaced, harassed, or
offended, with penalties of up to two years' imprisonment. Intent or actual public
reception is irrelevant, though reasonable excuses include uses for artistic,
religious, educational, or opposing purposes.

State governments are not the only governments in Australia to recently amend
their Criminal Codes.

Earlier this year the Federal government introduced in a hurry the “Combatting
Antisemitism, Hate and Extremism (Criminal and Migration Laws) Act 2026”
which inserted Part 5.3B into the Criminal Code Act, 1995(Cth) (the Code). This
part concerns “Prohibited hate groups”. The new laws grant powers for the
government to list organisations as hate groups (being organisations that publicly
incite hatred or communalviolence against a person or group due to their race or
national or ethnic origin) and make it an offence to intentionally direct the
activities of, be a member of, recruit for, train or train with, give funds to or receive
funds from, or provide support for prohibited hate group. The new laws also make
easier to deport or cancel the visas of individuals associated with hate groups.
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When introducing this new legislation the government said the changes were
primarily intended to capture groups like Neo-Nazi-aligned National Socialist
Network and radical Islamist group Hizb ut-Tahrir, whose actions had so far fallen
below the legal threshold of criminal conduct.

Within hours of the legislation passing parliament, Hizb ut-Tahriris understood to
have erased its online presence, while the National Socialist Network announced
itwas disbanding in anticipation of the laws.

Where there is truly a social and politically pressing need for the introduction of
stronger laws (as perhaps was the case in the aftermath to the Bondi killings in
December last year) the Rule of Law Institute is not against laws being introduced
and passed by parliament quickly- such as occurred with the Combatting
Antisemitism, Hate and Extremism (Criminal and Migration Laws) Act 2026.

Where this occurs, however, those laws should be revisited almost immediately
and subjected to proper public consultation, review and scrutiny and then
amended and improved as quickly as possible following such consultation,
review and scrutiny. Potentially badly drafted, potentially constitutionally
challengeable, laws should not be left in place unamended just because initially
there was a need for them to be enacted quickly.

Below we touch upon some key aspects of some of the key pieces of legislation
in Australia that render it unlawful to engage in a good deal of the antisemitic and
other conduct referred to earlier in this submission.

Under section 101.1 of the (the Code it is an offence to commit a terrorist act. A
‘terrorist act’ is defined in s 100.1 of the Code as an action or a threat of action
that:

(1) is done with the intention of advancing a political, religious or ideological
cause;
(2) is done with the intention of coercing or influencing by intimidation the

government of the Commonwealth or a State, Territory or foreign country,
or intimidating the public or a section of the public; and

(3) causes or threatens to cause
(a) serious physical harm to a person,
(b)  serious property damage,
(c) aperson’s death,
(d) endangerment of a person’s life,

(e) aserious risk to public health or safety, or ....
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Itis the political, religious or ideological motivation and the intention to intimidate
governments (including the governments of foreign countries) or the public (or a
section of the public) which distinguishes the acts covered by subsection 100.1(2)
of the Code’s definition of ‘terrorist act’ from other crimes.

Caught by this provision were the actions and conduct of the alleged two gunmen
on 14 December 2025, at Bondi Beach, referred to at paragraphs 67 to 69 of this
submission. Arguably also caught by this provision was the conduct of the
protestors at the 9 October 2023 Sydney Opera House rally who yelled “Gas the
Jews” (with the relevant section of the public intimidated by this conduct being
our Jewish community) referred to at paragraph 90 of this submission and the
protestorreferred to at paragraph 189 of this submission. Further arguably caught
by this provision are the various incidents of assault, arson and bomb threats
referred to at paragraphs 221 - 225 of the submission and in Schedule B to this
submission.

Itis also an offence under the Code for a person (s.80.2C) to advocate the doing
of aterroristact orthe commission of certain terrorism offences. Under s 80.2C(3)
a person is said, inter alia, to advocate the doing of a terrorist act or the
commission of a terrorism offence if:

(c) the person praises the doing of a terrorist act or the commission of a
terrorism offence in circumstances where there is a substantial risk that
such praise might have the effect of leading another person to engage in a
terrorist act or to commit a terrorism offence.

Arguably caught by this provision was the conduct of the protestors at the 9
October 2023 Lakemba rally who celebrated Hamas’ attacks and at which
speakers described those attacks as acts of courage and resistance (as
described at paragraph 92 to this submission). Also arguably caught by this
provision was the conduct of any protestor carrying or otherwise advocating for
“From the Riverto the Sea” or “Globalise the Intifada” as discussed at paragraphs
258 t0 278 of this submission (including the conduct of the persons ANU referred
to at paragraphs 7, 9, 21, 35-37, 39, 40, 55, 62, 69 and 70 of Schedule A). Further
arguably caught by this provision was the conduct of the ANU students engaged
with the Red Hands/Lynching of Ramallah demonstration referred to at
paragraphs 64-65 of Schedule A.

Itis further an offence under the Code for a person (the first person) to advocate
(s.80.2A, 80.2B) or threaten (s.80.2BA, 80.2BA) the use of force or violence
against:

e agroup (the targeted group) that is “distinguished by race, religion, sex, sexual
orientation, gender identity, intersex status, disability, nationality, national or
ethnic origin or political opinion”; and
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e a person (the targeted person) because of the first person’s belief that the
targeted person is a member of, or a close associate of, a member a group
(the targeted group) that is “distinguished by race, religion, sex, sexual
orientation, gender identity, intersex status, disability, nationality, national or
ethnic origin or political opinion”.

Arguably caught by this provision were the actions of the persons who walked past
the Jewish counter-protests at the ANU who said “death to the Jews” etc (as
referred to paragraphs 30 to 31 of Schedule A).

Part 5.1 of the Code sets out offences relating to the public display of
prohibited Nazi symbols or giving Nazi salute (s.80.2H) and the public display of
prohibited organisation symbols (being, inter alia, the symbols a terrorist
organisation or prohibited hate group uses to identify itself) (s.80.2E(3),
s.80.2HA).

Caught by this provision was the action of a man who carried a Hamas flag at a
pro-Palestine march in Brisbane in August 2025 and the actions of protestors
carrying Hezbollah flags at a Melbourne protest rally in September 2024. Also
caught by this provision were the actions of the persons who walked past the
Jewish counter-protests at the ANU who exclaimed Heil Hitler and did the Nazi
salute, who did the Nazi salute at the ANUSA meeting and who defaced students
room with swastikas (as referred to paragraphs 31, 59 and 63 of Schedule A).

Section 18C(1) of the Commonwealth Racial Discrimination Act 1975 (RDA)
provides that it is unlawful for a person to do an act, otherwise than in private, if:

(a) the act is reasonably likely, in all the circumstances, to offend, insult,
humiliate or intimidate another person or a group of people; and

(b) the act is done because of the race, colour or national or ethnic origin of
the other person or of some or all of the people in the group.

Section 18D, however, provides that section 18C does not render unlawful
anything said or done “reasonably and in good faith”:

(b) in the course of any statement, publication, discussion .... made. ... for any
... genuine purpose in the public interest; or

(c) in making or publishing:

(i) a fair and accurate report of any event or matter of public interest;
or

(i)  a fair comment on any event or matter of public interest if the
comment is an expression of a genuine belief held by the person
making the comment.
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Arguably caught by this provision was the conduct of the protestors who
suggested that Jewish people within our community were criminal supporters of
genocide as discussed at paragraphs 292 to 294 of this submission (and at
paragraphs 16 to 17 of Schedule A). Also arguably caught by this provision was
the conduct of persons who have belittled and mocked Jewish people in this
country as discussed at paragraph 302 of this submission (and also paragraphs
54 and 59 of Schedule A). Also caught by this provision is the actions of the
persons who walked pastthe Jewish counter-protests atthe ANU who said “death
to the Jews”, “you are all vermin” etc (as referred to paragraphs 30 to 31 and 52 of
Schedule A). Further arguably caught by this provision are the great majority of the
other acts and conduct referred to above as being arguably caught by the
provisions above. This includes the conduct of any protestor carrying or

otherwise advocating for “From the River to the Sea” or “Globalise the Intifada”.

In New South Wales similar racial and religious vilification provisions are found in
the Anti-Discrimination Act 1977 (NSW) (ADA) as set out below:

20C (1) Itis unlawful for a person, by a public act, to incite hatred towards, serious
contempt for, or severe ridicule of, a person or group of persons on the
ground of the race of the person or members of the group.

49ZE (1) It is unlawful for a person, by a public act, to incite hatred towards, serious
contempt for or severe ridicule of—

(a) a person on the ground the person—
(i) has, or does not have, a religious belief or affiliation, or
(i)  engages, or does not engage, in religious activity, or
(b) a group of persons on the ground the members of the group—
(i) have, or do not have, a religious belief or affiliation, or
(i) engage, or do not engage, in religious activity.
Both sections 20C and 49ZE contain a subsection (2) which provides that:

(2) Nothing in this section renders unlawful—

(a) afairreportof a public act referred to in subsection (1), or

(c) apublic act, done reasonably and in good faith, for academic.... or
religious discussion or instruction purposes or for other purposes in
the public interest, including discussion or debate about and
expositions of an act or matter.

The New South Wales Act (like the only recently repealed Racial and Religious
Tolerance Act 2001 (Vic) (RRTA)) is different to the RDA in that it renders unlawful
conduct that “incites hatred towards, serious contempt for, or severe ridicule of,
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a person or group of persons” on the grounds of race or religion whereas the RDA
is concerned with conduct that “is reasonably likely, in all the circumstances, to
offend, insult, humiliate or intimidate another person or a group of people” on the

grounds of “race, colour or national or ethnic origin”.

In his judgement in Catch The Fire Ministries Inc & Ors v Islamic Council Of
Victoria & Anor [2006] VSCA 284 Neave, J.A commented on the differences
between section 18C of the Cth Racial Discrimination Act 1975 and section 8 of
the Racial and Religious Tolerance Act (VIC) (which was under consideration in
that case) in the following terms:

140 ... The Racial Discrimination Act 1975, s.18C is not concerned with
incitement, but with acts which are reasonably likely to “offend, insult,
humiliate or intimidate another person or a group of people.” ...

141 By contrast, s.8 of the Racial and Religious Tolerance Act determines
whether the words or conduct are unlawful by reference to their effect on
the relevant audience. *° To put it another way, the Victorian legislation is
not concerned with whether the alleged inciter has been actuated by the
religious belief of a person or class of person, but with whether the
audience was incited to hatred (or other relevant emotion) of another
group, because of that groups’ religious beliefs.

Notwithstanding these differences, most of the actions and conduct likely to be

caught by 18C(1) of the RDA (as referred to above) are also likely to have been
caused by the ADA.

All of the above laws are to a degree controversial because they give priority to the
right of people to live in the community peacefully and without experiencing
extreme forms of abuse and, consequently, they restrict the-free speech rights of
people to engage in abuse etc. They can also, to a degree, impinge upon the
freedom to manifest one’s religion. In the circumstances it worth briefly consider
whether the same are consistent with the principles discussed in Part A to this
submission.

In addition to the above laws Australia has its more usual criminal laws which deal
with murder, assault, arson, vandalism and which provide for summary offences
(extending from offences for offensive conduct to offences for unlawful
assemblies and for the obstruction of public places) - and which may have been
offended by conduct discussed in this submission.

% N. Rees and K. Lindsay, Australian Anti-Discrimination Law: Text, Cases and Materials (Oxford University
Press) (forthcoming). The question of the kind of audience which should be considered is dealt with at [25]

below.
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Are these laws in Australia consistent with the principles set out in Part A?

351.

352.
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354.

As stated in Part A of this submission in Lange v Australian Broadcasting
Corporation (1997) 189 CLR 520 the High Court affirmed that the Constitution
prescribes a form of representative government and that the freedom of political
communication is “anindispensable incident of ... [this] system of representation
government”. As such, the so-called implied freedom of speech and political
association is not a personal “right” but rather provides an immunity from
legislative or executive action which seeks to impair a person’s free speech or to
associate with others. The implied freedom exists primarily to uphold the
institution of representative government and not to preserve the rights of
individuals as against the government. It is primarily a freedom addressed to
legislative power which provides a restriction on that power.

In Lange, as in the earlier cases, it was recognised that the freedom of
communication and association is not absolute. It might be limited by laws
directed as securing countervailing social interests. The Court said (at 567-568):

When a law of a State or federal Parliament or a Territory legislature is alleged to
infringe the requirement of freedom of communication imposed by ss 7, 24, 64 or
128 of the Constitution, two questions must be answered before the validity of the
law can be determined.

First, does the law effectively burden freedom of communication about
government or political matters either in its terms, operation or effect?

Second, if the law effectively burdens that freedom, is the law reasonably
appropriate and adapted to serve a legitimate end the fulfilment of which is
compatible with the maintenance of the constitutionally prescribed system of
representative and responsible government and the procedure prescribed by s
128 for submitting a proposed amendment of the Constitution to the informed
decision of the people (hereafter collectively “the system of government
prescribed by the Constitution™).

If the first question is answered “yes” and the second is answered “no’, the law is

invalid.
With each of the laws referred to in schedule D to a degree, in certain
circumstances, placing some burden on the freedom of communication about
government or political matters, the constitutional validity (and legitimacy of
those laws) depends on whether the applicable law is reasonably appropriate and
adapted to a legitimate end in a manner which is “compatible with the
maintenance of the constitutionally prescribed system of representative and
responsible government”.

Laws that outlaw attempts to intimidate a section of the public by threats to cause
serious physical harm, serious property damage, a person’s death or the
endangerment of a person’s life etc (like the Code) tend to be less of animposition
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on a citizen’s freedom of speech than laws that outlaw conduct that “incites
hatred towards ...” another person (like the ADA and RRTA), which themselves
tend to be less of an imposition on a citizen’s freedom of speech than laws that
outlaw conduct that merely “offends, insults or humiliates” that other person (like
the RDA). In theory at least then laws of the first kind are more easily enacted,
needing less adaptions, than laws of the second or third kind — so as to be
reasonably appropriate and adapted to serving their legitimate end in a manner
which is compatible with the maintenance of the constitutionally prescribed
system of representative and responsible government.

Below we touch on five key authorities, beyond Lange, concerning the
constitutionally protected freedom of communication about political or
governmental matters which we consider to be particularly relevant to the laws
discussed above.

In Coleman v Power (2004) 220 CLR 1 the High Court had cause to consider the
offence under section 7(1)(d) of the Vagrants, Gaming and Other Offences Act
79317 (Qld) of using, in a public place, threatening, abusive and insulting words to
another person. In this case the appellant Coleman distributed pamphlets
containing allegations of corruption against some police officers, including
Constable Power. When Power approached to ask for a copy of the pamphlet
Coleman said loudly “This is Constable Brendan Power, a corrupt police officer”.

In that case McHugh J said “the use of insulting words is a common enough
technique in political discussion and debates” and that insults are a "legitimate
part of the political discussion protected by the Constitution". Kirby J, likewise,
said that “Fromits earliest history, Australian politics has regularly included insult
and emotion, calumny and invective, in its armoury of persuasion”. Gummow and
Hayne JJ also agreed that the mere “use of any words to a person that are
calculated to hurt the personal feelings of that person” is protected by the
Constitution.

In that case the majority read the words "abusive" and "insulting" down so as only
to apply to words which, in the circumstances in which they are used, “are so
hurtful that they either they are intended to, or they are reasonably likely to,
provoke unlawful physical retaliation”.

In Jarrett v State of New South Wales the NSW Court of Appeal (Bell CJ, Ward P,
Free JA) went further and determined that the Terrorism and Other Legislation
Amendment Act 2025 (NSW) (Amending Act) was invalid on the basis that it
impermissibly burdened the constitutionally protected freedom of
communication about political or governmental matters.
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The Amending Act had authorised the Commissioner of Police to make a "public
assembly restriction declaration" (PARD) in certain circumstances. A PARD then
operated to restrict the holding of public assemblies within the declared area. On
24 December 2025 the Commissioner of Police made such a PARD, declaring that
the holding of public assemblies was restricted in a large area comprising central
Sydney and areas to the north, south, east and west of Sydney. The PARD was
extended, subject to a revision of the area covered by the declaration, on a
number of occasions in January and February 2026. It expired on 17 February
2026.

In Jarrett, the NSW Court of Appeal determined that the purpose of the impugned
provisions was not compatible with the maintenance of the constitutionally
prescribed system of representative and responsible government. In particular
the Court of Appeal at [6], [138]-[161] found that is not a constitutionally
legitimate purpose to seek to discourage all forms of public assembly across a
nominated geographical area to preserve social cohesion, on the grounds that the
very act of holding public assemblies is apt to cause tension and division in the
community. Specifically, the Court of Appeal said:

143 Thle] attempted justification of the law involves a particular conception of
civic life and "social cohesion" that is at odds with the system of
representative and responsible government for which the Constitution
provides. The impugned provisions are not directed to the prevention of
breaches of the peace or social disorder as conventionally understood.
The purpose of the PARD scheme is not confined to protecting people in
the vicinity of an assembly, or even further removed, from intimidation or
the threat of violence. Instead, underpinning the State's argument, and the
logic of the legislature in passing the impugned provisions, is a notion that
the community can and should be protected from political expression by
some members of the community because it might be upsetting,
inflammatory and divisive for other members of the community. This
includes protecting people, including those physically well removed from
a public assembly, from the sense of distress or offence that they may feel
about an assembly occurring, and about the potential social
repercussions of the assembly. "Social cohesion" is thus being used in a
quite particular sense to signify a degree of calm and protection from
dissent and disharmony associated with political activity of others. ....,
maintaining social cohesion [so defined] is not a legitimate legislative
objective. ...

146 The system of representative and responsible government entrenched by
the Constitution, involving a free and true choice by the electors, entails
acceptance of the potential for disharmony, incivility and disruption that
is part and parcel of democratic intercourse. That is reflected in the
longstanding recognition that the protection of dissent is at the heart of the
implied freedom. It is also reflected in statements in the relevant High
Court decisions about the various kinds of uncivil and objectionable
behaviour that are protected by the implied freedom.
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Importantly, however, in this case the Court of Appeal did say:

97

156

The implied freedom is not absolute and it does not entail freedom from
all regulation or restraint. The freedom exists only as an incident of the
system of representative and responsible government provided for by the
Constitution and it limits legislative and executive power "only to the
extent necessary for the effective operation of that system": Brown at [313]
per Gordon J. .....

Recognising that the constitutionally protected system of representative
and responsible government entails tolerance of a certain level of incivility
and disharmony does not mean that there is no room for legitimate
regulation in order to maintain standards of public order. As explained at
[72] above, the pre-existing legal regime in New South Wales which
provides the constitutional "baseline" against which the impugned
provisions are being measured includes various offence provisions
directed to such matters as violent disorder, incitement of violence and
hatred and advocating force or violence against a targeted group.

In Coleman v Power Callinan J, in dissent, had similarly said “Free speech .... has

never been an absolute right” [297]. His Honour went on to observe that “it is not

at all necessary for the effective operation of the system of representative and

responsible government in accordance with the Constitution that people go

about insulting or abusing one another in or about public places in Queensland”

[298].

Heydon J in Coleman v Power, also in dissent, made the following statements as

to possible legitimate objects of a provision that prohibited the use, in a public

place, of threatening, abusive and insulting words to another person.

323

In seeking to prevent provocative statements of an insolent, scornful,
contemptuous or abusive character,s 7(1)(d)does seek to serve
legitimate ends. Insulting statements give rise to a risk of acrimony leading
to breaches of the peace, disorder and violence, and the first legitimate
end ofs 7(1)(d).is to diminish that risk. A second legitimate end is to
forestall the wounding effect on the person publicly insulted. A third
legitimate end is to prevent other persons who hear the insults from
feeling intimidated or otherwise upset: they have an interest in public
peace and an interest in feeling secure, and one specific consequence of
those interests being invaded is that they may withdraw from public
debate or desist from contributing to it. Insulting words are a form of
uncivilised violence and intimidation._ It is true that the violence is verbal,
not physical, but it is violence which, in its outrage to self-respect, desire
for security and like human feelings, may be as damaging and
unpredictable in its consequences as other forms of violence. And while
the harm that insulting words cause may not be intended, what matters in
all instances is the possible effect - the victim of the insult driven to a
breach of the peace, the victim of the insult wounded in feelings, other
hearers of the insult upset.
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324

The goals of s 7(1)(d) are directed to "the preservation of an ordered and
democratic society” and "the protection or vindication of the legitimate
claims of individuals to live peacefully and with dignity within such a
society"331]. .... A legislative attempt to increase the standards of
civilisation to which citizens must conform in public is legitimate. In
promoting civilised standards, s 7(1)(d) not only improves the quality of
communication on government and political matters by those who might
otherwise descend to insults, but it also increases the chance that those
who might otherwise have been insulted, and those who might otherwise
have heard the insults, will respond to the communications they have
heard in a like manner and thereby enhance the quantity and quality of
debate. It is correct that the constitutional implication protects not only
true, rational and detached communications, but also false, unreasoned
and emotional one s[332]. But there is no reason to assume that it
automatically protects insulting words by characterising the goal of
proscribing them as an illegitimate one.

Heydon J agreed with the observations of Callinan J referred to above went he

stated that:

326

... Section 7(1)(d)... leaves a very wide field for the discussion of
government and political matters by non-insulting words, and it leaves a
wide field for the use of insulting words (in private, or to persons other than
those insulted or persons associated with them). In short, it leaves citizens
free to use insults in private, and to debate in public any subject they
choose so long as they abstain from insults: ....

In Faruqgi v Hanson [2024] FCA 1264 Senator Farugi claimed that Senator
Hanson, by posting a tweet, engaged in unlawful offensive behaviour because of
Senator Faruqi’s race, colour or national or ethnic origin contrary tos 18C of
the Racial Discrimination Act 1975 (Cth). Senator Hanson, amongst other
defences, submitted that s 18C of the RDA was unconstitutional for infringing the

implied freedom of political communication. Steward J found that it did not.

In that case Steward J said:

324

325

...the implied freedom “extends only so far as is necessary to preserve and
protect the system of representative and responsible government
mandated by the Constitution”: Banerji® at [20]. It is said that Pt lIA does
not do that because racially offensive public acts, committed
unreasonably or in bad faith, do not facilitate the making of an informed
electoral choice.

As argued by Patrick Keane in “Sticks and stones may break my bones, but
names will never hurt me” (2011) 2(2) Northern Territory Law Journal 77 at
86, a “focus upon the public interest in the free interplay of ideas needs to
ensure that the public forum and airways are equally available to all.” He
says that conduct that is apt to intimidate serves to exclude people from
public debate. “So conceived, the constitutional protection of free speech

57 Comcare v Banerji[2019] HCA 23; 267 CLR 373.
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is not so much a matter of holding the ring between competing views, as
a means of facilitating equal participation in the democracy.” ....

...Basten JAin Sunolv Collier (No 2) [2012] NSWCA 44; 260 FLR 414 at [86]
.... explained that “[cJonduct by which one faction monopolises a debate
or, by rowdy behaviour, prevents the other faction being heard, burdens
political discourse as effectively as a statutory prohibition on speaking. A
law which prohibits such conduct may constrain the behaviour of the first
faction, but not effectively burden political discourse; on the contrary, it
may promote such discourse.” His Honour concluded that the provision in
question (s 49ZT of the Anti-Discrimination Act 1977 (NSW)) did not
impose an effective burden on the implied freedom. However, Bathurst CJ
(at [42]-[45]) and Allsop P (at [68]) held that it did.

The pointis that a law can both burden the implied freedom and ultimately
serve to enhance the freedom of political communication; such
enhancement being relevant to the question whether the legislation is
reasonably appropriate and adapted to serve a legitimate end....

In that case Steward J, accepted that Pt |IA effectively burdens the implied
freedom, but said that the “burden is slight”:

332

333

334

. That is because there is so little political communication that is
ultimately proscribed by Pt lIA; in making certain conduct unlawful, Pt IIA
imposes a burden at the outer edges of political communication; not at
the content of ideas but in the way in which they might be expressed.

Senator Hanson seeks to counter that by submitting that the burden is
substantial because of the range of matters potentially impacted that may
be the subject of discussion, .... Those matters are said to include:
immigration; multiculturalism; foreign policy including appropriate
responses to overseas events such as wars or conflicts; domestic
protests about foreign events; terrorism; Aboriginal and Torres Strait
Islander people; domestic violence and its prevalence and nature in
different social settings and cultural groups; religious conflict where
aligned or associated with particular ethnic groups or national origins;
legal or social treatment of people with diverse sexual orientation where
ethnicity or cultural issues may affect such matters; welfare policy
including with regard to immigrants; housing policy including with regard
to immigrants; defence; white privilege and its role in the selection of
political candidates; crime including by particular ethnic groups; and
people trafficking and border control.

...absent from the analysis advanced on behalf of Senator Hanson is the
role played by the s 18D exemptions — other than to submit with reference
to the law of defamation that the exemptions are insufficient. That is to say,
even ifone accepts that free and open political debate on any one or more
of those matters, including the articulation of extreme or marginal and
unpopular views, may cause the requisite level of offence etc and be
because of the race etc of a person or group of people, that articulation
will not be proscribed if it was done reasonably and in good faith for a
genuine purpose in the public interest (s 18D(b)) or as a fair comment on
a matter of public interest if it is an expression of a genuine belief
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(s 18D(c)(ii)). Even the view that there should be a complete ban on
Muslim immigration (assuming in this context in Senator Hanson’s favour
that Muslims are a protected group), or a ban on immigration from a
particular country or region, hateful and hurtful as it could be experienced,
may be articulated and advocated within the precepts of s 18D. ...

Steward J then noted that the purpose of Pt IIA was to deter and eliminate, and
thus protect members of the public from, racial hatred and discrimination. His
Honour did:

346 ... hot understand there to be any serious dispute that that purpose is
compatible with the system of representative and responsible
government in the sense that it does not impede the functioning of that
system and all that it entails. It is obviously compatible. ...

Steward J then considered whether Pt IIA was reasonably appropriate and
adapted to advance that legitimate object; noted that:

356 The expert evidence in this case establishes the pernicious and
deleterious effects of racist discrimination, both at the individual and
societal level. Professor Paradies explained that the experience of racism
can cause exclusion from public life (see [132] above), marginalisation,
restriction and exclusion (see [134] above) and inhibition and self-
censorship (see [137(3)] above). He also said that it can lead to poor self-
worth, self-efficacy and self-esteem. Professor Reynolds explained that
the effects of racism can include lower self-esteem and self-efficacy and
that it can result in marginalisation and disengagement from the political
process (see [144] and [146] above). All of those experiences are liable to
have a silencing effect on the ability of targeted people (individuals and
groups) to participate in public discourse and to articulate their own
political views and information. In other words, the freedom to do and say
the things that Pt IIA makes unlawful would likely itself have a restrictive
effect on political communication rather than enhance the freedom of
political communication.

Central to Steward J finding in Faruqi v Hanson that s 18C of the RDA 1975 (Cth)
was not unconstitutional for infringing the implied freedom of political
communication, notwithstanding that it caught the use of insulting language of a
wide breadth and notwithstanding the decision of the majority in Coleman v
Power, was that it only catches insults directed to a person because of the race,
colour or national or ethnic origin of that other person and because of the s 18D
exemptions.

In Catch The Fire Ministries Inc & Ors v Islamic Council Of Victoria & Anor [2006]
VSCA 284 the Victorian Court of Appeal similarly found that section 8 (1) of the
RRTA did not infringe the implied freedom of political communication and that
even if it did then it was nevertheless “appropriate and adapted to serve a
legitimate end, namely, the prevention of religious vilification, in a manner which
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is compatible with the maintenance of the constitutionally prescribed system of
representative and responsible government”.

In that case Nettle JA at [36] and [80], drew an important distinction between

attack on another person’s beliefs or political views and attacks on the person

themselves. His Honour said:

36

80

Whether his statements about the religious beliefs of Muslims were
accurate or inaccurate or balanced or unbalanced was incapable of
yielding an answer to the question of whether the statements incited
hatred or other relevant emotion. Statements about the religious beliefs of
a group of persons could be completely false and utterly unbalanced and
yet do nothing to incite hatred of those who adhere to those beliefs. At the
same time, statements about the religious beliefs of a group of persons
could be wholly true and completely balanced and yet be almost certain
to incite hatred of the group because of those beljefs. ...

...., the prohibition in s.8 is not a prohibition against saying things about
the religious beliefs of persons which are offensive to those persons, or
even against saying things about the religious beliefs of one group of
persons which would cause another group of persons to despise those
beliefs. It is against saying things about the religious beliefs and practices
of persons which go so far as to incite other persons to hate persons who
adhere to those religious beliefs.* ...

In his separate judgement, whilst accepting the above, Neave, J.A. noted at [190]

that:

190

. S8.8is not confined to statements likely to incite hatred, but also covers
statements likely to incite serious contempt for, or revulsion or severe
ridicule of a person or class of persons on the grounds of their religious
belief. Highly critical statements which make fun of or demean a religion
may have the capacity to incite responses such as severe ridicule of or
contempt for people holding that particular religious belief, even if they do
not provoke hatred of them. This places some limits on the extent to which
religious leaders can attack other religions, by requiring the alleged inciter
to bring him or herself within s.11 to escape the operation of s.8. ...

In Catch The Fire Ministries Nettle JA went on to consider the exception in Section
11 of the RRTA which, similar to s18D of the RDA (Cth), provided that a person did
not contravene section 7 if the person establishes that the person's conduct was

engaged in “reasonably and in good faith” in the course of “any statement,

publication, discussion or debate made or held” for “any genuine religious

purpose”. With regard to the issue as to whether the publication was for a

“genuine religious purpose” His Honour stated:

90

Plainly enough, comparative religion and proselytism are both “religious
purposes” and, for the purposes of this part of the exercise, it does not
matter which religions are being compared or to which religion persons

58 Or to experience one of the other catalogued emotions towards those persons.
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92

are sought to be converted. Accordingly, if, as in this case, a defendant’s
alleged purpose is “to explain to Christian people certain aspects of
Islamic teaching and to encourage and equip Christian believers® to
share their faith with Muslims”, then, subject to what follows, it is difficult
to think that it would not qualify as a “religious purpose”. Equally, for
argument’s sake, if the facts were that someone of the Islamic faith made
statements contrasting aspects of Islam with aspects of Christianity in
order to explain those aspects of Christian teaching to Muslims and
thereby to encourage and equip Muslims to share Islam with Christians
then, subject to what follows, it is difficult to think that that would not
qualify as a “religious purpose”.

....In my view, the requirement that conduct have been engaged in bona
fide for a genuine religious purpose within the meaning of s.11 will be
established if it is shown that the defendant engaged in the conduct with
the subjectively honest belief that it was necessary or desirable to achieve
the genuine religious purpose.

His Honour then went on to consider whether the statements made in that case

had been made “reasonably and in good faith” stating that:

98

Of necessity, the standards of an open and just multicultural society allow
for differences in views about religions. They acknowledge that there will
be differences in views about other peoples’ religions. To a very
considerable extent, therefore, they tolerate criticism by the adherents of
one religion of the tenets of another religion; even though to some and
perhaps to most in society such criticisms may appear ill-informed or
misconceived or ignorant or otherwise hurtful to adherents of the latter
faith. It is only when what is said is so ill-informed or misconceived or
ignorant and so hurtful as to go beyond the bounds of what tolerance
should accommodate that it may be regarded as unreasonable.

In Wertheim v Haddad [2025] FCA 720 the Court similarly had cause to consider
the s 18D exemption in the RDA for statements made reasonably and in good faith
in the course of any statement, publication, discussion or debate made or held

for any genuine purpose in the public interest. In that case Steward J said:

219

The requirement of “good faith” has an objective and a subjective element:
... Objective good faith requires “a conscientious approach to the task of
honouring the values asserted by the Act... assessed objectively”: Bropho
at [96], [101]-[102]. For example, taking a “conscientious approach to
advancing the exercising of that freedom in a way that is designed to
minimise the offence or insult, humiliation or intimidation suffered by
people affected by it” may be objectively in good faith, whereas acting
“carelessly disregarding or wilfully blind to its effect upon people who will
be hurt by it or in such a way as to enhance that hurt” may lack objective
good faith: Bropho at [102].

%° Presumably that means the same thing as “Christian people”.
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229 On the evidence before me, Mr Haddad’s disparaging generalisations
about Jews, including his view that since the words of Allah are eternal the
reported strife with the Jews of Medina can be extrapolated to modern
Jews, is not supported by the teachings of Islam. It is not reasonable to
express and propagate those disparaging generalisations in order to
pursue the purpose of teaching Tafsir or otherwise delivering religious,
historical and educational lectures or sermons. Nor is it reasonable to do
so in providing sermons which address the Gaza war and engage in
political commentary on the Gaza war from a religious perspective.

230 | have already recounted Mr Haddad’s courting of controversy by
disparaging Christians for the notion of Christmas and by disparaging
Hindus by tauntingly eating beef. Not only did he make attacks on the
Christian and Hindu religions that were calculated to generate outrage, he
then revelled in the publicity and notoriety that that brought him. In that
context, | am not persuaded that Mr Haddad said the disparaging things
that he said about Jews in good faith; | am not persuaded that he did not
do so also for the purpose of stirring controversy. In any event, without any
scholarly theological support for his views, they must be taken as
idiosyncratic and therefore without good faith — there is no reasonable
basis on which he could have in good faith believed that what he was
teaching was indeed the teaching of Islam.

Our review of the legislation referred to earlier in this Part of this submission
together with the authorities discussed above suggests that whilst these laws, to
some degree, place a burden on freedom of communication about government or
political matters they can fairly be said to be reasonably appropriate and adapted
to legitimate end in a manner which is compatible with the maintenance of the
constitutionally prescribed system of representative and responsible
government.

Our review further reveals that these laws also take into account freedom of
religion and the anti-discrimination principles referred to in Part A of this
submission whilst recognising that say a person freedom to ‘manifest one’s
religion or beliefs’ are not absolute but rather can be legitimately be limited by
laws “necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others” (Article 18 of the ICCPR); and to give
“due recognition and respect for the right and freedoms of others” (Article 18 of
the Universal Declaration).

Inthe resultit can be said of these laws “that people will be able (and, one should
add, willing) to be guided by” them— meaning that they meet one of the key Rule of
Law principles also referred to in Part A.
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Certainly our parliaments could have sought to pass laws that are wider (and have
less defences) than the laws referred to above - but then, of course, there would
have been the risk that those laws would have been struck down as
unconstitutional (as discussed above).

To date, where the Courts have struck down a law because “the purpose of” the
impugned provisions was not compatible with the maintenance of the
constitutionally prescribed system of representative and responsible government
or because the provisions “were not reasonably appropriate and adapted to”
achieving a legitimate end “in a manner which is compatible with the
maintenance of the constitutionally prescribed system of representative and
responsible government” they have largely been correct to do so.

As the NSW Court of Appeal said Jarrett v State of New South Wales, forinstance,
the “PARD scheme” introduced by the applicable Amending Act was “a blunt
tool” which did “not require, or even allow for, consideration of the characteristics
or conduct of any particular public assemblies or the nature or severity of any
threat to the community that could be said to arise” and which was “not
reasonably appropriate and adapted to” achieving a legitimate end.

Certainly the New South Wales parliament would have been better served by
introducing a law that was better tailored to promoting our constitutionally
prescribed system of representative and responsible government (properly taking
into account all of the principles set out in Part A and the authorities and
principles referred to above).

To the extent, however, that a criticism might be made of our Courts, rather than
our parliaments, it is that they have tended to give the freedoms of speech and
political association that the Courts have implied from sections 7, 24 and 128 of
the Constitution (because those same provisions do not expressly provide for as
much) precedence over the express provisions in the Constitution which give the
Commonwealth parliament power, and which recognhise that the State
parliament’s have power, to make laws for the peace, order and good government
of their respective jurisdictions (rather than the Court’s themselves).

This criticism, for instance, manifests itself in a plaintiff (and generally the
applicable attorney-general) needing to establish to the satisfaction of the Courts
that the relevant law has a legitimate purpose (compatible with the maintenance
of the constitutionally prescribed system of representative government). Our
Courts might instead start with the presumption that our democratically elected
parliaments had such a legitimate purpose unless it is established to the
satisfaction of the Courts that the relevant law has an illegitimate purpose (thatis
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not compatible with the maintenance of the constitutionally prescribed system of
representative).

Itis not really the role of our Courts, and it is arguably outside their general areas
of expertise, to determine whether, for instance, “social cohesion” in this country
has sufficiently frayed that it is necessary, and for a proper purpose, to introduce
new laws to address that decline.

As one legal commentator has concluded:®°

[As]... parliamentary supremacy is the major principle and the judicial implication
of representative government is in aid of that principle, it is necessary for the High
Court to keep that object in mind and avoid wide interpretation of implied
freedoms more suited to the ideology of a state with a bill of rights rather than one
which has, since the Engineers’ case, relied on representative and responsible
government as its central principle.

A further criticism that might be made of our Courts, which is along the same
lines, is that they have had too little regard to the following observations of
Heydon J in Coleman v Power that:

328 The inquiry into whether a law is reasonably appropriate and adapted to
achieving a legitimate end does not call for a judicial conclusion that the
law is the sole or best means of achieving that end. Apart from the fact that
that would be an almost impossible task for which the judiciary is not
equipped, this Court has not said anything of the kind either in Lange v
Australian Broadcasting Corporation [338] or in any other case. This Court
has only called for an inquiry into whether the law was reasonably
appropriate and adapted to serve a legitimate end. This implies that, in a
given instance, there may be several ways of achieving thatend. .... "[IJt is
not for the Court to substitute its judgment for that of Parliament as to the
best ormost appropriate means of achieving the legitimate end". [340] The
question is not "Is this provision the best?', but "Is this provision a
reasonably adequate attempt at solving the problem?"

In Australia our constitutionally prescribed system of representative government
ultimately provides for the supremacy of parliament - that it is for our
democratically elected parliaments to make the laws and not our Courts. It is of
course somewhat incongruous with this constitutionally prescribed system of
representative government for our Courts to strike down laws made by our
democratically elected parliaments on the ground that in doing so they are
protecting that constitutionally prescribed system of representative government.

Certainly the Rule of Law in this country is better served by laws that are clear,
known, certain and accessible and that have been made in an open and
transparent way by parliaments representing the people - rather than it is served
by having laws, which may or may not apply in whole orin part (in some read down

80 James Stellios, “Zines’s The High Couirt and the Constitution”, Sixth Edition, Federation Press at page 609
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way), depending the views of unelected judges relying on opaque principles
implied into the Australia constitution.

Should then our Parliaments being going further and introducing wider laws to
address the incidents of antisemitism and the decline in social cohesion referred
to in this submission?

Certainly where “necessary to protect public safety, order, health, or morals or
the fundamental rights and freedoms of others” (Article 18 of the ICCPR) including
to give “due recognition and respect for the right and freedoms of others” (Article
18 of the Universal Declaration) our parliaments should be continuing to make
laws which may trump by appropriate means the privileges our citizens might
otherwise enjoy to free speech and religious freedom (where the laws are
reasonably appropriate and adapted in the Lange sense).

As was discussed in Part A of this submission, a central role of the rule of lawin a
multicultural society such as Australia is to manage but not prevent disagreement
between its members whilst recognising (and showing respect for) the dignity and
safety and security of each of its members.

Operating under the Rule of Law our parliaments should not be overly reluctant to
(and perhaps have been overly reluctant to) introduce and implement new laws
(where good reasons exist for the same,) provided the same does not undermine
our system of representative and responsible government.

Working then through the incidents of antisemitism experience by our Jewish
community identified in Parts B and C of, and Schedule A to, this submission (and
the grievances of our Jewish community set out in Part D of this submission) we
note that the following are arguably not covered by the existing laws referred to
above:

(a) General claims that Israel has committed genocide in Gaza made in a way
which did not suggest that members of our Jewish community were in any
way involved in, responsible for or supportive of that claimed genocide
(and not therefor inciting hatred towards them)) — as discussed in
paragraphs 279 to 294 (and in Schedule C) to this submission;

(b) The failures by fellow Australians to condemn Hamas and their attempts
to justify Hamas’ actions — as discussed in paragraphs 295 to 301 of this
submission;

(c) The labelling of persons in Australia who sought to speak against the pro-
Palestinian cause or chants and reasoning as “islamophobic”,
“imperialist, “colonialists”, “racist” etc with the object of shutting them
down and shutting them up - as discussed in paragraphs 195 and 304 of

this submission;
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(d) The non-factual, unfair reporting of events in the Middle East referred to in
paragraphs 305 to 309 of this submission; and

(e) The general failure of Australians to speak up and not remain silent — as
discussed in paragraphs 310 to 317 of this submission.

For the most part we do not consider that laws should be introduced that seek to
make people be nice and to speak up for others. Nor do we think that laws should
be made to stop passionate and vigorous debates on ideas and on principles
(such as whether or not Israel has been guilty of genocide in Gaza). As indicated
at the end of this section of this submission laws (and the Rule of Law) are and
can only be a part of the solution. Laws that might seek to address the above
matters are likely to overly impinge on Australians freedoms (including those
discussed in Part A) and are not likely to be laws that Australians will willingly be
guided by.

We note again that the object of the Rule of Law is not be remove the scope for
disagreement and debate in our multicultural society but to manage that
disagreement in a way which respects the human dignity, safety and security of

the members of our society and which ensures that all members of our society
are able to contribute to the debate.

One area, where in principle we see that our existing laws might be widened, is in
ways that ensure our laws protect and better facilitate actual debate and the
participation and engagement in that debate by all persons who might be
available to meaningfully contribute to the same (potentially by better regulating
attacks on the person rather than on their ideas and reasoning)

In the passages quoted (and typically underlined) above a number of judges have
given more or less enthusiastic support for the potential of laws to improve the
quality of communication on government and political matters and to facilitate
more equal participation in our democracy:

e by addressing the “cancel culture” which has developed in this country and
which undermines and dissuades political discourse by causing others to feel
marginalised, to “withdraw from public debate”, “to desist from contributing to
it” or to be silenced (such as “[c]onduct by which one faction monopolises a

debate or, by rowdy behaviour, prevents the other faction being heard); and

e by instead encouraging conduct which facilitates the free interplay of ideas
and which ensures that the public forum and airways are equally available to
all.
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One legal commentator®’ has argued, consistent with the above, that the free
speech itself may be a justification for limiting the right to engage in hate speech;
him concluding that sometimes “we must lower the voices of some in order to
hear the voices of others” and him noting that those people who belong to
religious groups that are subject to hate on a regular basis may be effectively
excluded from the debate (especially as they risk becoming the target of personal
vilification if they seek to publicly defend their religious group). Vilification laws
may be a way of lowering the temperature of debate and encouraging a wider
range of people to participate.

Another legal commentator® has noted that “Women and minorities often report
that they find themselves speechlessin the face of discriminatory verbal attacks”.

Additional laws in this area might address the sought of conduct referred to at
paragraph 396(c) referred to above (and the humiliation thrown at the counter-
protestors referred to in Schedule A to this submission).

In all Australian courts, for instance, we have codes of conduct for practitioners,
rules of court and rules of evidence which regulate and promote healthy debate
(without stifling the same). Lawyers in this country are, for instance, duty bound
to be honest and candid with the court - reflected most fundamentally in the
proscription against a lawyer knowingly making a misleading statement to a court
on any matter (on pain of significant professional disciplinary action). In fact the
professional rules in this country require a lawyer to inform the court of any
binding authority and any applicable legislation, which the lawyer has reasonable
grounds to believe to be directly on point in the client’s case (even when it is
detrimental to his or her client’s case). Furthermore a lawyer may not put forward
hopelessly unarguable arguments and cases and is obliged to confine any hearing
to those issues which the lawyer believes to be the real issues.

With the Court rules in this country itis an abuse of court process and a breach of
alawyer’s professional duties to make an allegation or suggestion for the purpose
of harassing or embarrassing a person that cannot be substantiated by the
evidence (this is particular the case where the allegation is one of fraud or serious
misconduct). More generally, it is unethical to cross-examine in a manner
intended solely to insult or annoy the witness.

51 Owen M Fiss, “The lrony of Free Speech”, Harvard University Press, 1996.

52 Lawrence McNamara, “Salvation and the State: Religious Vilification Laws and Religious Speech” in
Katharine Gelber and Adrienne Stone (eds), “Hate Speech and Freedom of Speech in Australia”, Federation
Press 2007.
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In their dealings with other members of the profession, lawyers are obligated take
reasonable care to ensure that their communications are courteous and do not
involve offensive or provocative language or conduct.

In highlighting the above we are certainly not suggesting that there should
generally be equivalent rules of professional conduct introduced to grass roots
political debates in Australia. We are merely highlighting that such rules of
conduct have not unduly impinged upon the freedom of discussion and debate in
our courts in the proper administration of justice (rather such rules of conduct
have better facilitated it and all parties being afforded procedural fairness and
natural justice).

A small step towards achieving greater participation in the debate in Australia
(through discouraging the cancel culture discussed earlier in this submission
above) might be for the available defences to our current laws (such as 20C(2) of
the Anti-Discrimination Act 1977 (NSW)) to be explicitly dependent upon the
applicable person not having unreasonably shut down the expression of and
debate of alternative reasoning (say by labelling persons “racist”, “Islamophobic”
etc). Thisis onthe basis that such cancelling conduct does notinvolve that person
acting “reasonably and in good faith” as already required with those defences.
Section 20C(2) currently relevantly provides that:

(2) Nothing in this section renders unlawful—

(a) afairreportof apublic act referred to in subsection (1), or

(c) apublic act, done reasonably and in good faith, for academic.... or
religious discussion or instruction purposes or for other purposes in
the public interest, including discussion or debate about and
expositions of an act or matter.

A small step towards achieving greater participation in the debate in Australia (by
discouraging conduct that causes others to feel marginalised, to “withdraw from
public debate” and “to desist from contributing to it”) might also be achieved by
making it a requirement for the persons who seek a “notice of intention” to hold a
public assembly under say the Summary Offences Act 1988, to identify the person
who is proposed to be the master of ceremonies of that public assembly and to
make it explicitly permissible for the Commissioner of Police to reject that person
and the public assembly on the basis that this person is not a suitable person for
that role (including on the basis of that this person does not have the propensity,
proven track record or established capacity to keep the public assembly under
control, the debate somewhat respectful or to engage in reasoned respectful
debate with persons who might disagree with their views).
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410. In Commissioner of Police (NSW Police Force) vJoshua Lees [2025] NSWSC 858
(2 August 2025) Justice Rigg, in any event took similar such matters into account

at [16]-[24]
[16]

[18j

[19]

[20]

[21]

[22]

[23]

Josh Lees is 43 and has been involved in protest activism since 2003. He
is one of the organisers with the PAG. ....

Mr Lees has been one of the organisers of the regular weekly or fortnightly
protests that have occurred since October 2023, and has co-chaired
many protests. This has involved being in effect the “master of
ceremonies” - introducing speakers, making announcements, giving
directions to the crowd and trying to keep proceedings running on time, in
accordance with what had been submitted in PAG’s form 1.

Mr Lees’unchallenged evidence is that the protests have always occurred
in a welcoming, inclusive and family friendly environment. He describes
the people attending feeling united, and there to support each other, with
a strong sense of community. ....

PAG has ensured that people’s safety is a priority, by seeking and obtaining
authorisation and arranging clearly identified high visibility marshals
present as well as legal observers and medical practitioners. People are
co-ordinated in a way such that some have designated roles of
communicating with police. He explained the marshalling team, the
members of which help participants where necessary and guide the
march, setting the appropriate pace with separation between marchers
and passers-by. For some of the large marches there have been 50
marshals. There are 100 organised for Sunday, but this number can be
increased. They will be clearly identified in high visibility vests.

Mr Lees explained that the marshalling team is now very experienced.
There is a head marshal, and smaller marshalling teams headed by more
experienced marshals who are positioned at particular areas around the
protest as rally participants arrive, listen to speeches and march. ....

PAG believes in the power of numbers, and has worked hard to try to build
a mass peaceful protest movement which embraces all who want to be
part of it. Ground rules for protests are well established, with no racism of
any kind, including antisemitism. This message has been put forward
repeatedly through social media event pages and announcements at the
protests. PAG have endeavoured to create environments where families,
including children, can be confident to participate; and have always
sought to avoid any confrontation, whether with police or individuals who
seek to provoke any trouble.

Mr Lees’evidence clearly indicates that PAG has developed a constructive
relationship with NSW police, and they have had semi-regular meetings to
resolve any issues that arise, which have been minor. There has been
compromise on both sides. The police have frequently commented on the
good relationship they have with PAG and how smoothly things have been
run over the past two yeatrs. .....
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Other matters that might be introduced to be taken into account by the
Commissioner of Police and by Court are the number of such protest rallies that
have already been held in the vicinity of the proposed rally in the last recent time
period and whether these protests have been monopolising the debate, have
prevented other factions from being heard and/or meant that certain groups
within the community, who have been subjected to the same, have be made to
feeltargeted and oppressed by reason of the same. This is in addition to the other
competing rights of other citizens referred to at [10] by Rigg J. Our courts are well
familiar with the principles of natural justice and procedural fairness that all
opposing sides need to be given the opportunity and sufficient time at the lectern
to present their arguments.

Following the dicta of the majority of the High Court in Coleman v Power, our
courts might be reluctant to permit the introduction of such laws that are
designed to open up the debating field for more to participate. That dicta,
however, should be understood in context. The individual in that case was a
single person who, in the passion of the moment, used a few insulting words on
one occasionin a limited public context.

In Coleman v Power the High Court was not dealing with the sort of widespread
misuse of our citizen’s freedoms of speech that is discussed earlier in this
submission. It was not facing a situation where an object of those widespread
free speeches could be said to have been to further the Hamas’ Maximise Hate
Objective - i.e. the generation of hate in the listener in a particular group within
the community (regardless of the calibre of the reasoning and logic exposed inthe
speech). It was also not facing a situation where euphemistically the holders of
the microphone were not prepared to let it go so as to allow others to present their
own reason and logic in response.

Rather those holders of microphone (say at ANU) were yelling the loudest (and
relentlessly the longest) to drown anyone else out, demeaning others and acting
in ways that would intimidate those others (all of which had the consequence that
others were not prepared to speak up and, even if they did, their voices were not
heard).

As stated above the Rule of Law Institute is not suggesting new laws that make
people be nice and civil to one other and which requires citizens to speak up for
others (or for themselves). We are, however, not against new laws which make it
safe, secure and not too unpleasant for them to do so (thus giving them the scope
and the airspace to contribute to the representative and responsible government
of this country).
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Our representative and responsible government is not served by free speech that
only serves those who adopt the loudest and longest etc strategies referred to
above.

Had the High Court in Coleman v Power been facing the situation that has existed
in Australia over the last 2 2 years, we rather suspect that the reasoning of the
minority in that case (as quoted above) would have gained much greater
prevalence. This is consistent with the reasoning of Steward J in the more recent
cases that are quoted above.

RECOMMENDATION 5

The introduction of clear, consistent legislation across the Commonwealth,
and all States and Territories in Australia that sets the principles and
standards (aimed at achieving both peace, order and good government and
ensuring that our governments remain representative) for:

() Controlling where, when and how often protests may take place
(including at university campuses);

(a) Ensuring that protests are conducted with regards to the safety of both
participants and bystanders;

(b) Prohibiting protestors from advocating for, or inciting violence against
others in this country;

(c) Generally encouraging and facilitating respectful debate and
discouraging abuse;

(d) Prescribing that particular chants or phrases (such as “from the river
to the sea” and “globalise the intifada”), which if used in protest or in
material used in association with or to promote that protest, in a set
period thereafter, are prima facie to be regarded as advocating for, or
inciting violence against others in this country.

RECOMMENDATION 6

418.

419.

The early testing, through test cases in the High Court, of these laws to check
that they are not inconsistent with representative government and hence not
unconstitutional (and the early introduction of replacement laws, if they are).

Notwithstanding recommending the above, we note that earlier in this Part we
identified that much of the conduct the subject of this submission is already
caught by our existing laws.

This then leads to the following question:
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Why have our existing laws not achieved a better outcome?

420.

421.

422.

First it has to be acknowledged, when considering this question, that the Rule of
Law has its limits in achieving satisfactory, social outcomes. Citizens in Australia
themselves need to be willing and capable of working to those same outcomes -
working with the existing laws. As stated in Part A, even where you have laws
prohibiting certain conduct, for the rule of law to be effective in a country those
laws need to be supported by informed and active citizens who choose to
consistently follow the law and who holding leaders and the system accountable
(without the need for a prohibitively large police force).

As discussed in the next part, Part F, of this submission education (and
indoctrination) have a large part to play as to whether antisemitism is minimised
and social cohesionis actually achievedin a country (regardless of the laws which
might be in place). Itis not sufficient just to have good laws.

That said, the Rule of Law Institutes believes that the existing laws in this country
(discussed above) could and should have done a much better job in practice and
served our Jewish community far more faithfully. The reasons for this are six-fold:

e First, the laws we have in place should have been more roundly enforced by
the State;

e Second, the laws we have in place should have been more expeditiously
enforced by the State;

e Third, many of the laws we have in place put primary responsibility for their
enforcement on the aggrieved individual rather than on the State (whereas,
with the issues being experience by our Jewish community as identified in this
submission, the State, funded by the public purse, should have been taking the
lead); and

e Fourth, the penalties and remedies that are available to be, or that have sought
to be, imposed for breaches of our existing laws are not sufficiently nimble nor
scalable to address and ensure satisfactory compliance with those laws.

e Fifth, it was not made clear early enough that it was a priority of the State to
stamp out antisemitism and curb racist hate speech.

e Sixth, the number of laws, the speed with which many have been introduced
and their variety between jurisdictions and the lack of publicity about them,
means that the general populace is not well aware of the provisions applicable
to them, where they are and what they are or are not allowed to do. Similarly,
where laws require individuals harmed by conduct to take action themselves
ortoreporttheir experiences for action to be taken, they must be aware of their
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rights and who might take action on receipt of a report of unlawful conduct. If
the government wants laws to change behaviour those laws need to be well
publicised and well understood by the relevant populace.

Our case base searches of the provisions of the legislation referred to earlier in
this Part reveal, despite evidence of widespread breaches of these laws, that our
existing laws (as referred to above (excluding the terrorism offences in the
Criminal Code)) have hardly ever been enforced in respect of conduct of the
nature referred to in this submission.

The 9 October 2023 Sydney Opera house and Lakemba protests are classic
examples of where no-one (other than a Jewish person) was arrested.

Now it is understandable that the police, with those protests and other
subsequent protests, considered the safety of the surrounding public, and
members also of those protests, to have been their paramount priority. It may, for
instance, not have been wise for the police to have attempted there and then to
undertake widespread arrests of the relevant protestors at those rallies whose
conduct breached the law. This might have started a riot.

This, however, does not explain why there were not subsequent arrests that were
made public of these persons.

This also does not explain why public figures such as Grace Tame, who arguably
sought to incite violence by their words, were not arrested.

In terms of the crimes, vandalism and other incidents described in Part B and
Schedule B to this submission, we accept that it is likely that a number of those
offences have been prosecuted as the applicable offence under our general
criminal laws (rather than also as breaches of the more specific hate speech and
vilification legislation referred to above). As such they would not have appeared
in our case base searches.

Whilst this may make good sense from a public purse perspective, this approach
has not given the public the impression that the police has been putting a priority
on the prosecution of (or that they will be punished more severely for having
engaged in) hate speech and racial vilification. The lack of prosecutions have
therefore deprived our hate speech and racial vilification laws of the full deterrent
value that they ought to have otherwise had.

Also by having treated and prioritised these crimes, vandalism and other
incidents, as just further incidents of our societies more usual crimes, the
importance of the same and their wider impacts on our entire Jewish community
has been lostin the system. Spray painting “Kill the Jews” on a car has a far greater
and wider impact on our community than simply spray painting “Go Manly”.
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It is further unacceptable that the prosecution of hate speech and racial
vilification laws have been left to the victims of the offending conduct to have to
prosecute the offences. It should not, forinstance, have been left to Mr Wertheim
of the ECAJ to have brought the proceedings against Mr Haddad referred to above.

Our general laws do not require the victims of assault to have bring their own
actions against their assailants and we do not see why the situation is any
different here.

Perhaps the biggest failing with our existing laws is that the penalties and
remedies that are available to be, or that have soughtto be, imposed for breaches
of the same are not sufficiently nimble nor scalable.

There is little pointin having laws and remedies which are cumbersome and really
only suited to prosecuting major egregious breaches of those laws in
circumstances where it is the groundswell of lesser, more minor, offences that is
a major part of the problem.

Presently we expect, for instance, that the anti-nazi symbols laws and the new
Queensland laws which address the slogans 'from the river to the sea' and
'globalise the intifada' are having and will have a greater impact on civilising the
debate in this country (and in terms of addressing social cohesion) than the other
laws above —because they are less cumbersome to enforce.

Most of the offensive conduct suffered by Jewish students referred to in Schedule
A we suspect would have been nipped in the bud if the relevant offenders had
been slapped with a $300 fine (much like a speeding fine) that they then had to
pay (or otherwise go to attend court to dispute).

In this regard it is significant to note, for instance, that section 4A of the Summary
Offences Act 1988 (NSW) already provides that:

4A Offensive language

(1) A person must not use offensive language in or near, or within hearing
from, a public place or a school.

Maximum penalty—6 penalty units.

(2) It is a sufficient defence to a prosecution for an offence under this section
if the defendant satisfies the court that the defendant had a reasonable
excuse for conducting himself or herself in the manner alleged in the
information for the offence.

(3) Instead of imposing a fine on a person, the court—

(a) may make a community correction order under section 8 of
the Crimes (Sentencing Procedure) Act 1999 that is subject to the
standard conditions of a community correction order and to a
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community service work condition (despite the offence not being
punishable by imprisonment), or

(b) may make an order under section 5 (1) of the Children (Community
Service Orders) Act 1987 requiring the person to perform
community service work,

as the case requires.

438. Offensive behaviour is understood to be such as is calculated to wound the
feelings and arouse anger, resentment or outrage in the mind of a reasonable
person: Worcester v Smith [1951] VLR 316.

439. There are similar “offensive behaviour” provisions in the other jurisdictions in
Australia and also for “Disorderly conduct” which can catch similar conduct.

440. These provisions are not understood to have been widely enforced as regards the
sorts of conduct referred to in this submission. Questions potentially arise as to
whether they are constitutionally enforceable in light of Coleman v Power.

RECOMMENDATION 7
The introduction of penalty and remedy regimes that supports the legislation
referred to in Recommendation 5 which ensures that the majority of minor
offences can cost effectively (in a timely and proportionate fashion) be
addressed, in practice, by those laws.

RECOMMENDATION 8
The consistent timely enforcement by the State of these laws regardless of
who might have committed the offence and when they might have committed
that offence (including if necessary after the relevant protest - if
contemporaneous enforcement gives rise to safety or other issues).

RECOMMENDATION 9

The consistent (and public) timely enforcement of vandalism, assaults and
other offences that constitute hate crimes as hate crimes (and not just the
enforcement of those other offences).

The Rule of Secular Laws

441.

Modern Australia was founded within the Western legal tradition. In this tradition,
law is autonomous, exercises a central role and enjoys moral authority.®® Whilst

8 patrick Parkinson, Tradition and Change in Australian Law (5" Ed Lawbook 2013) 23 [2.20];
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the seeds of these traditions were planted in the Greco-Roman world the tradition
inherited in Australia had grown in the soil of Christianity. In the Western legal
tradition, law is separately identifiable from custom, morality, religion or politics.
This is not to say that law cannot reflect or be influenced by these things, in a
country like Australia, but to recognise that, even where laws coincide with
religious prescriptions or proscriptions, the law is enforced in its own right and
according to its own rules and norms not as a matter of religious obligation but of
civic duty.®

442. So, forexample, the Christian parable of the good Samaritan was referred to and
influenced the development of the neighbour principle in tort law®® but Australian
law has never required citizens to love their neighbour as themselves.%®

443. In Australia the law and religion can be separately understood and studied — one
in law schools and the other in schools of theology. They also impose separate
obligations: one may impose temporal obligations and punishments and the
other spiritual or eschatological consequences. Religious traditions have their
own rules, for example, as to membership, leadership, doctrine and so on. In
Australia, the law usually allows religious organisations the ability to govern their
own affairs in accordance with their tradition and Churches or particular
traditions may use terms such as “Canon law” or “Sharia law” to describe the
rules that apply within their tradition.

444. This does not, however, mean thatthese rules are “law” in the sense that they are
or should be enforceable by the State. For example, whilst Australia has laws
which recoghise many religious wedding ceremonies as marriages for the
purposes of State law, itis the laws of the State which determine when a marriage
is so recognised and when, as a matter of State law, parties to a marriage in
Australia might be able to divorce, re-marry etc. The State makes its own laws
and it may intervene in the operation of religious rules where it is “necessary to
protect public safety, order, health, or morals or the fundamental rights and
freedoms of others.”®” Whether or not the religious authorities might take
disciplinary action over a cleric who abuses a child or who knowingly presides
over a polygamous marriage or a marriage or a minor or a marriage taking place
where one party is being compelled, is not relevant to the State’s ability to do so.
The fact that the law may differ from the prescriptions or proscriptions of one
religion or another is not itself a ground for the law to change or for it not to be
enforced in accordance with its terms. The fact that a religion may prohibit or

& patrick Parkinson, Tradition and Change in Australian Law (5" Ed Lawbook 2013) 24 [2.30];
% Donoghue v Stevenson [1932] AC 562

% Matthew 32:29

57 Article 18(3) ICCPR

88



445.

446.

447.

448.

449.

450.

451.

permit conduct is not a ground for the State to enforce that prohibition or
prescription.

Whilst generally respecting the internal governance of religions, Australia
remains a country where the only law which is enforced by the State, the Territory
orthe Commonwealth (as the case may be) is the law of that State, Territory or the
Commonwealth

The Australian approach grounded in the Western legal tradition (as set out
above) is not the approach followed in all countries or traditions. For Muslims it
has, for instance, been said that:

“it is impossible to separate beliefs from practice — faith and the right action or
practice are intertwined”. “For Muslims, there is no distinction between the
sacred and the secular”.

Muslim views on secularism are, in fact, understood to vary widely. Perhaps
whilst believing that Islamic moral law is divinely superior, many Muslims accept
secularism as a practical necessity in a multi-cultural society and that the state
should be neutral toward religion and should not enforce one religious doctrine
over another. They accept that they should obey secular laws as a civic duty and
responsibility and practice Islamic rules privately (e.g. prayer, fasting, dietary
rules) and be guided by religion in their personal ethics.

Other Muslims may believe that Islam is a comprehensive system covering law,
politics, and society and that separating religion from law contradicts divine
guidance. They may be more fundamentalist in their beliefs and believe that a
state should formally apply Sharia-based legislation and that believers are not
bound by and should not be obliged to follow the laws of a state (except to the
extent that they are sharia- based).

Australia’s rule of law faces problems when anyone — of any religion or ideology
— rejects the rule of the laws made by our parliaments and seeks to impose a
competing authority. This can lead to members of community treating religious
rules as binding instead of Australian law. This may occur, for instance, when
Muslims seek to ignore court orders or statutory obligations they regard as
“unlslamic”. This might also occur when Muslims protestors in this country ignore
(as not binding on them) laws that require peaceful protest and not displays of
antisemitism, hate or disrespect for persons of other religions.

The Rule of Law Institute consequently opposes any and all attempts by our
Muslim communities (or any other community) to introduce a parallel legal
system within this country (or anything that approximates the same). Such
Parallel systems undermine equality before the law, legal certainty and the
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452.

protection of vulnerable people (especially women and children. Some
nonsecular interpretations can conflict with Australian law on gender equality,
consent and marriage age, domestic violence, and medical decision making for
children.

The strongest protection against the sought of behaviour referred throughout this
submission is a shared commitment to secular law and the equal treatment of all
persons before the law.

RECOMMENDATION 11

12.

Whilst recognising that our citizens generally ought to be left free to follow the
prescriptions or proscriptions of their chosen religion (if any) and that respect
should be given to the internal governance of those religions, that Australia
remains a country where the only law recognised and enforced by the State is
the law of the States, Territories and of the Commonwealth (with no legal
recognition or account given to religious laws, religious courts nor their
enforcement).

Other Means of addressing the Issues

453.

454,

455.

Whilst there is definitely a place for the law in maintaining social cohesion there
are limits to what can be achieved by laws alone. Law cannot force people to be
nice or kind to each other.

Other measures that might be introduced by the executive government are rules
which stop funds being granted to a government employed lecturer if they
engaged in political activism that is antisemitic or which stop funding going to a
representative body such as ANUSA that does not look after all members of the
student body that it is charged to look after (as occurred in Schedule A). The
administrators of universities might also be encouraged to better protect their
Jewish students and to require say the removal sooner of antisemitic
encampments (such as was encamped at ANU). These are matters for the
Commission to consider.

As discussed in the next part of this submission, Part F, education (and
indoctrination) have a large part to play as to whether antisemitism is minimised
and social cohesion is actually achieved in a country.
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PARTF

THE IMPORTANCE OF EDUCATION IN DEVELOPING SOCIAL COHESION

456.

457.

458.

459.

460.

The Antisemitism Education Taskforce (the Taskforce), to be chaired by David
Gonski AC is to focus on the Australian Curriculum and its capacity to reject
antisemitism. Further consideration, however, is required by this Royal
Commission to tackle threats to the underlying issues of declining social
cohesion which ultimately underpins rising antisemitism.

Education systems are a key mechanism through which a society promotes the
democratic principles around freedom, pluralism, and the rule of law. Where
education systems do not explicitly teach these principles or fail to provide the
skills and conditions needed to practise them, social cohesion is weakened, and
space is created for antisemitism and ideologically motivated extremism to
flourish.

“Education is the organised means through which societies transmit and share
such norms, customs and community spirit and, as such, understanding trust
cannot be divorced from a study of schooling and education.... Schooling thus
works to enhance cognitive skills, provide greater knowledge of how communities
and governments operate, and also exposes students to socially agreed norms
and cultural identity.””®

Education, for instance, is recognized in countries in the Middle East, including
Israel, Saudi Arabia and Turkey, as a key battleground in the fight for religious
tolerance, and against religious intolerance in those countries.®®

With Australia’s cultural identity, in particular, grounded in liberal democracy
under the rule of law, schools and education infrastructure must deliberately
cultivate:

e shared civic knowledge (democratic institutions and the rule of law);
e shared democratic skills (respectful discussion and debate); and
e shared civic norms (fairness, dignity, equality, and freedom).

Part A of this submission covers some of the key civic principles and doctrines
which should be compulsorily included into the Australian school curriculum;
being the principles of freedoms of speech and religion, antidiscrimination and
the rule of law. A key focus of this civics course should be how these principles

%8 Borgonovi, F. and T. Burns (2015), “The educational roots of trust”, OECD Education Working Papers, No.
119, OECD Publishing, Paris, https://doi.org/10.1787/5js1kv85dfvd-en.

8 “The Right to Religious Freedom in Israel: A Resource or a Condemnation?” by Myriam Lucia Di Marco -
from the text “Freedom of Religion, Security and the Law” and “Freedom of Religion and Insecurity In
Turkey” by Sibel Inceoglu — From Text “Freedom of Religion, Security and The Law”.
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462.

and doctrines overlap and interact with each other — with a key message being
stressed that for each of us to be able to continue to enjoy these freedoms, to not
face discrimination and to not face the full force of the law then we need to
responsibly enjoy our own freedoms with respect to the human dignity and rights
of others to enjoy those same freedoms.

In Part C of this submission, at paragraphs 181 to 216, we have explored how
students at the ANU appeared to have a real hatred for colonialism and
imperialism. The problem with this, which can be seen from their conduct
referred to throughout this submission (including in particular in Schedule A of
this submission), is that they are channelling that hatred against persons who
were in no way responsible for the same. They have also developed very anti-
establishment and anti-government tendencies (presumably due to a lack of
understanding of the democratic and rule of law principles that are the
foundations of Australia’s system of government derived from the British, Judeo-
Christian legal heritage). As a result of the above, there is a growing mistrust in
ourdemocratic and legalinstitutions which leads to radicalisation, indoctrination
and to the possible manipulation of our citizens by others by dint of them holding
these views and having this hatred. Key principles that need to be prioritised
within the education curriculum in this country include the fact that Australiais a
democracy, that our citizens enjoy the freedoms of speech and of religion, that
we have a culture of lawfulness where we live peacefully and respectfully and that
we have a legal systems based on the doctrine of the Rule of Law where everyone
is treated equally before the law and that we live in a tolerant society.

In his 2012 book The Intolerance of Tolerance D.A. Carson argues that there is a
new tolerance in the Western world which is actually intolerant. In Carson’s view
“Tolerance” once meant recognising that, in a democratic state, different people
would have different religious and moral views (which each held to be true whilst
believing the views held by others not to be true). Whilst people were not expected
to agree with each other about every religious or moral issues, so as to be able to
live within one society continuing to be different, they accepted that they needed
to tolerate each other’s differences. In Carson’s view “the new tolerance” is that
now citizens are called upon to accept that all views are equally correct with the
effect that, whatever a citizens’ religious and moral views might be, that citizen
cannot act in a way which would indicate that he or she believes that another’s
views are not correct. So he says on page 3 of his book that:

“We [have] move[d] from allowing the free expression of contrary opinions to the
acceptance of all opinions; we [have] leap[t] from permitting the articulation of
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464.

465.

466.

467.

beliefs and claims with which we do not agree to asserting that all beliefs and

claims are equally valid. Thus we[have] slide from the old tolerance to the new.””°
Since 2012 there seems to have been further change to the “new tolerance” such
that for some, the requirement for others to be tolerant of them means that those
others must not only accept that their position is correct but may not express any
contrary opinion to that which they have expressed (and that they themselves are
entitled to vehemently reject that contrary opinion and to demonise those who
might express such aview). They have an absolute right to the enjoy the tolerance
of others (without any responsibility to be tolerant of others). This is not the way
to build or maintain a harmonious and pluralist society. Instead a return to the
original understanding and approach to tolerance is needed.

Whilst essential, teacher instruction about these principles is, however, not
enough. Debate based learning is critical.

Antisemitism and other forms of religious and ideologically motivated extremism
thrive not just when there is a lack of shared civic knowledge but also where there
is a lack of democratic skills and civic norms.

“Having spaces and mechanisms in place to facilitate dialogue through which
residents know and better understand each other helps to minimise the space for
extremism and develops resilience to forms of extremism that divide
communities.””’

“Schools should be a safe place to hear alternative views without fear of
'indoctrinating’' from a parental or societal perspective. Leaders and government
need to understand schools are societal microcosms.””?

In Schedule A to this submission we see (and in Part D of this submission we
discuss) the problems that non-respectful, one-sided debate on current social
issues can cause within our community. The cancel culture that has developed
in this country exacerbates these problems.

Having respectful discussions and debates in our schools around current social
issues and challenges — where the respectful expression of divergent views is
encouraged (perhaps drawing on historically like situations) — can only increase
the prospect of our youth emerging from their schooling with the capacity to
understand, appreciate and empathise with competing views and reasoning, to
take a more balanced perspective in respect of those social issues and
challenges and to be conditioned to more respectively engage with others in
discussions about those social issues and challenges. They will then have skills

70D.A.Carson, The Intolerance of Tolerance, William B Eerdmans Publishing Company, 3-4

7' Report of the Independent Commission on UK Counter-Terrorism Law, Policy and Practice (2025) Home.
Available at: https://binghamcentre.biicl.org/publications/report-of-the-independent-commission-on-uk-
counter-terrorism-law-policy-and-practice (Accessed: 16 March 2026).

72 Rule of Law Education Centre Teacher Survey, April 2026, Question 6.
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to interpret misinformation and disinformation and be able to test and challenge
differing opinions, which will in turn make them less prone to indoctrination,
radicalisation and to the manipulation by others (including overseas State
actors).

Reasons that teachers face difficulties in promoting social cohesion in Australian
classrooms

468. Responses from the Rule of Law Education Teacher Survey in April 2026
overwhelming highlighted that teachers believed that they had an important role
in facilitating debate-based discussions on contemporary or controversialissues.
However, many teachers experience discomfort in facilitating these discussions
due to lack of curriculum opportunities, teacher training and community support
for such debates.

Limited Space in the Curriculum

469. The most significant barrier that discourages teachers from facilitating
debate-based discussions on contemporary or controversial issues is limited
space in the curriculum.”

470. Despite repeated recommendations from parliamentary committees and
curriculum advisory bodies’* to strengthen compulsory civics content and
debate-based education, particularly in relation to democratic values, freedoms,
and the rule of law, these areas have not been treated as educational priorities.
As a result, many curricula lack the outcomes and content needed to support
open classrooms and structured debate.

471. Although every State and Territory has endorsed the Australian Curriculum,
responsibility for curriculum implementation rests with individual jurisdictions.
NSW provides a useful case study of how curriculum structure, accreditation
settings, and policy responses can either strengthen or undermine social
cohesion. The NSW Education Standards Authority determines which elements

73 Rule of Law Education Centre Teacher Survey, April 2026, Question 3.

74 The Parliament of Australia’s Joint Standing Committee on Electoral Matters, ‘From Classroom to
Community’ Report in 2025 found teachers were not comfortable in leading debate about contemporary
issues. The report recommended “to mandate civics and citizenship, and debate-based education, in all
national professional development for Humanities and Social Sciences (HASS) teachers.” In May 2026, the
Federal Government tabled their response that included minimal action changes. The Parliament of NSW
Joint Standing Committee on Electoral Matters in June 2025 recommended “That the NSW Department of
Education develops a civics education curriculum as a stand-alone mandatory subject.” This has not been
adopted

Rule of Law Advisory Panel into the NSW Legal Studies Curriculum in December 2025 recommended a
revision to the syllabus in light of the tragedy at Bondi “to include the priority area of civics as an explicit
outcome and reinstate the civic component to the aim of the course.” This was not adopted.
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472,

of the Australian Curriculum are incorporated (adopted or adapted) into
syllabuses and how they are framed. Given that the alleged attacker in the Bondi
tragedy had been educated in a NSW school, this underscores the importance of
examining whether curriculum sufficiently address rising antisemitism and
declining social cohesion.

Evidence provided to NSW Budget Estimates in March 2026 indicates that, while
concerns about antisemitism and lack of social cohesion in schools were
acknowledged, there was no indication that substantive curriculum reform, such
as the introduction of compulsory, explicit civics education and debate-based
education, would be pursued in NSW in response to these concerns or in light of
the Bondi attack.

Limited Teacher training

473.

474.

475.

Teachers feel “underequipped in how to discuss controversial and politicalissues
in the classroom without being perceived as biased.””® As one teacher in our Rule
of Law Teacher survey wrote: “Teachers need to have the civics understanding
and knowledge to facilitate respectful discussions that do come up in the
classroom. They should be intentionally planning for civics discussion but also
should have the skills to call out behaviour on the spot with respectful
discussions.”

Teachertraining and accreditation are determined on a state-by-state basis, often
with little focus on civic skills and concepts. In NSW for example, the teaching
priority areas for teacher accreditation and training as identified by the NSW
Education Standards Authority (NESA) are:

e Aboriginal and Torres Strait Islander education
e Classroom Management

e Literacy and Numeracy

e Students with Disability

e Teaching Students with English as an Additional Language or Dialect
(EAL/D).”7®

Notably, Civics and citizenship education as a priority in teacher education is
missing.

’® Genevieve Hall: Opportunities and Challenges for Social and Citizenship Education in Australia in
Disrupted Time quoting Ghazarian et al. (2020).
"®https://www.nsw.gov.au/education-and-training/nesa/teacher-accreditation/study-teaching/ite-
providers/apply-for-accreditation/meet-priority-areas-requirements.
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476. Asaresult, manyteachers are notequipped as part of their initial teacher training,
with the relevant knowledge, skills and models to include civic debate-based
discussions on contemporary or controversial issues to develop social cohesion
in their classrooms.

Perception of Repercussions from those in Government

477. Without a proactive set of professional guidelines and strategies that encourage
open discussion and debate, teachers are afraid to facilitate open classrooms for
fear of repercussions from those in Government.

“When multiple legal frameworks overlap, the resulting ambiguity does not
protect students. It paralyses educators. It also creates serious concerns about
proceduralfairness, since teachers may be required to defend their lessons to the
NSW Education Standards Authority without clear definitions of what counts as a
breach or what kind of evidence is valid. In such a system, interpretations can shift
with political winds or community pressure. This is not a recipe for safe
classrooms, itis a recipe for silence™””

478. When considering the UK experience, the 2025 Report of the Independent
Commission on UK Counter-Terrorism Law, Policy and Practice, found that new
laws and anti-terrorism strategies implemented in the UK effectively limited
important classroom discussions and debates.

“While some teachers have used the opportunity to discuss contentious topics,
others reported they are ‘walking on eggshells’ and are apprehensive about
opening up discussion on controversial topics. Officials from a teaching union
said Prevent had created an environment in which school teachers were
afraid to talk about Israel and Palestine. Research shows that many school
leaders and teachers, fearing the repercussions of non-compliance, take a
cautious, risk-averse approach to Prevent and widen the range of ideas and
practices that may be considered extremist, creating suspicion of lawful activities
and deterring discussion of legitimate topics. This suggests that Prevent may be
limiting schools’ ability to support students’ engagement with difficult topics at a
time when such discussions are particularly important.”

Concern about parents, students and community reactions

479. In the Rule of Law Teacher Survey, concern about reactions from parents and
students was also a significant barrier in facilitating debate-based discussion on
contemporary and controversial issues.

7 Golledge, C. (2026) History teachers are terrified by new hate speech laws, with good reason, The Sydney
Morning Herald. The Sydney Morning Herald. Available at: https://www.smh.com.au/national/history-
teachers-are-terrified-by-new-hate-speech-laws-with-good-reason-20260210-p500z2.html  (Accessed:
14 March 2026).

96


https://www.smh.com.au/national/history-teachers-are-terrified-by-new-hate-speech-laws-with-good-reason-20260210-p5o0z2.html
https://www.smh.com.au/national/history-teachers-are-terrified-by-new-hate-speech-laws-with-good-reason-20260210-p5o0z2.html

480.

3. Please rank the factors that may discourage you from facilitating debate-based discussions on
contemporary or controversial issues. (1 = most significant barrier)

223 Responses

Rank Options Firstchoice @ @ @ @ ® ® @ Lastchoice

1 Limited space in the curriculum 1 I F | [ ] |
Concern about potential reactions from parents or caregiv —

2 2 P pare ? (N I R |

3 Concemn abo_ut student reactions, including possible confli S | 1 1 |
ct or escalation

a Feeling underprepared with the skills needed to facilitate B I T
debate style lessons

5 Feleiingt:? clliscuss the. subject matter and content due to li T 1 1 : s
mited training or subject knowledge

6 Concern about potential repercussions from government CT T 0 . I
or regulatory bodies

- Lack of support from school leadership in facilitating deba 1. I I

Cte

8 Belief that facilitating debate on these issues is not part of T

my role as a teacher

In response, teachers commented:

“This is particularly challenging in the current political environment in which the
government and the public system are both hostile towards the discussion of
controversial issues.”

“This is a very topical issue in our school. Male students are frequently cited as
making rude or disrespectful comments towards females, we have teachers and
students that have experienced racist and homophobic comments. We are a
small regional school and social cohesion is an ongoing challenge”

“Increasing resistance noted in students in regards to attitudes and values that do
not match theirs.”

Prioritising Civic and Debate Based content in the Curriculum

481.

482.

483.

As discussed above social cohesion requires an effective education in the social
norms and shared civic concepts that combine knowledge and skill learning to
understand social norms and to discuss and respect other viewpoints.

An audit of not just of the National Curriculum but each State or Territory’s
curricula, particularly NSW’s curriculum, is necessary to make sure that they
contain the minimum civics and citizenship content and that students are being
taught and given the opportunity to practise the democratic skills that are
necessary to address the rising hatred and falling social cohesion that is now
evident in our society.

All State and Territory Education Ministers then need to agree to implement a
minimum civics standard in response to this audit and to the recommendations
by the Parliament of Australia’s Joint Standing Committee on Electoral Matters,
‘From Classroom to Community’ Report in 2025 (particularly as regards the
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prioritization of civics and citizenship, and debate-based education within school

curricula).

Prioritising Civic and Debate Based content in initial teacher training and ongoing

professional development

484.

485.

486.

487.

The Rule of Law Institute recommends that State and Territory Education
Ministers prioritise a compulsory civics education course for all training teachers
in Initial Teacher Education programs (ITE’s) and professional development for in-
service teachers.

The content must not only focus on the explicit civics content within the specific
syllabus, but also must develop ateacher’s personal citizenship engagement and
personal civic skills to include learning how to access relevant and reliable
information, how to have an informed debate and different ways citizens can
democratically engage to bring about change.

Teachers need to be provided with a set of professional guidelines and
pedagogical strategies for teachers that help them facilitate discussions on
controversial topics and there needs to be a review of Code of Conducts and
Controversial Opinions Policies to encourage respectful debate

Yelling someone down, making personal attacks, using inflammatory rhetoric and
failing to converse with civility or to disagree with restraint has to be discouraged.
An open classroom climate needs to be developed and actively encouraged using
evidence based practices to reflect our democratic principles of respect,
equality, fairness, tolerance (as originally understood) and peacefulness.

Maintaining Freedom of Religion

488.

In suggesting the above changes to our schools’ curricula the Rule of Law Institute
is not suggesting any change to the practice of the governments in Australia that
have typically allowed schools to be established by religious institutions and left
those institutions with the ability to teach religious education concerning their
particular religion as part of their curriculum. Nor does the Rule of Law Institute
suggest a change to the governments in a number of states who also allow
members of religious congregations to attend public schools to provide religious
education within these schools. These privileges, afforded to religion institutions
and members of their congregations, to be left free from regulation as regards
religious education, are a key manifestation of their religious freedoms and are in
part recognised in Article 18(4) of the ICCPR which explicitly protects the right of
parents and guardians to ‘ensure the religious and moral education of their
children in conformity with their own convictions’.
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490.

491.

492.

That said and acknowledged The compulsory introduction of a civics course
across all of our schools (whether established by a religious institution or not)
which teaches the freedom of speech, freedom of religion (including the right to
change religion without coercion’®) and antidiscrimination principles referred to
above (and the constraints that are properly imposed on the exercise of the same
by the Rule of Law) ought not be restricted or resisted on the grounds of the
freedom of religion. These are core principles and learning concerned with
affording each other with human dignity and respect in a multicultural society.
Even if they might cut cross across some people’s interpretations of some
religious texts, they are necessarily taught in place of such interpretations so as
to protect “public “safety, order, health, or morals or the fundamental rights and
freedoms of others” (Article 18 of the ICCPR).

As the non-binding declaration on religious freedom: the Declaration on the
Elimination of All Forms of Intolerance and of Discrimination Based on Religion or
Beliefof 1981 (‘1981 Declaration’), which was passed by the General Assembly of
the United Nations, has said the ‘[p]ractices of a religion or belief in which a child
is brought up must not be injurious to his physical or mental health or to his full
development’ (art 5(5)).

Given the resistance that has been faced overseas to any attempted changes to
education by vested interests , one should assume that this change will need to
be actively pushed, pressed and monitored by our education departments across
all schools.

RECOMMENDATION 4

The introduction into the compulsory curriculum of all schools in Australia of:

(a) civics content covering democratic principles and traditions, our
freedoms of speech and religion (and the restrains that may properly
be imposed on those freedoms), antidiscrimination, tolerance and
ultimately the rule of law; and

(b) debate-based education of contemporary or controversial issues
where the respectful expression of divergent views is required;

78 Consistent with article 18(2) of the ICCPR.
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SCHEDULE C

Claims of Genocide

The actual crime of “Genocide” was first codified as an independent crime in the 1948
Convention on the Prevention and Punishment of the Crime of Genocide (the Genocide
Convention). The Convention has been ratified by 153 States (as of April 2022). Article Il
of the Genocide Convention provides:

In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

1. Killing members of the group;
2. Causing serious bodily or mental harm to members of the group;
3. Deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part;
4. Imposing measures intended to prevent births within the group;
5. Forcibly transferring children of the group to another group.

In Australia the offences of genocide are set out in Subdivision B of Division 268 of the
(CTH) Criminal Code (the ‘Code’) and can similarly involve killing, causing serious harm,
the imposition of destructive conditions; the prevention of births, and/or the transferring
of children with the intention of destroying a national, ethnical, racial or religious group..

All the Commonwealth offences of genocide have the following common elements:

e That the victim, or victims, of a defined act committed by a perpetrator, must be a
member of a particular national, ethical, racial or religious group;’® and

o Thatthe perpetrator had intended to destroy that national, ethnical, racial or religious
group, whether in whole or in part.®

Under the code, for instance, the infliction of physically destructive conditions upon a
person or persons, where those conditions are intended to bring about the physical
destruction of a particular national, ethnic, racial or religious group as such, in whole or
in part, will constitute the offence of genocide. Further the intentional deprivation of
indispensable resources such food, medical services, or housing are, among other
things, conditions of life that may be intended to bring about the physical destruction of
a particular national, ethnic, racial or religious group.

79 (CTH) Criminal Code ss 268.3(b), 268.4(1)(b), 268.5(1)(b), 268.6(b), 268.7(1)(b
8 |bid ss 268.3(b), 268.4(1)(b), 268.5(1)(b), 268.6(b), 268.7(1)(b
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Almost invariably all substantial wars fought in dense civilian population centres involve
acts 1-3 referred to in definition of genocide in the Genocide Convention. This is
particularly the case when the defending militants embed themselves and their defences
within that civilian population and within the civilian infrastructure (as Hamas has
consistently chosen to do in Gaza (and had for decades prior to 7 October 2023 been
planning to do with its constructions of tunnel network)).

What is required, under the above definition, for those actions to constitute the crime of
Genocide under the Genocide Convention is proof that alleged perpetrator, in this case
Israel operating through the IDF, in does these acts had the “intent to destroy, in whole or
in part, a national, ethnical, racial or religious group, as such". It is this special intent that
makes the crime of genocide unique and the term “genocide” so offensive.

Pro-Palestinian supporters who claim that Israel has had this “genocidal intent” and is
therefore guilty of genocide initially tended to cite the fact that on 15 October 2023, 880
scholars and practitioners of international law, conflict studies and genocide studies
announced that they considered that the crime of genocide was possibly being
committed by Israeli forces against Palestinians in the Gaza Strip. They also pointed to
the fact that the Israeli Defense Minister at the time, Yoav Gallant, was reported to have
said at the start of the war: “l have ordered a complete siege on the Gaza Strip. There will
be no electricity, no food, no fuel; everything is closed. We are fighting human animals,
and we are acting accordingly.”

More recently Pro-Palestinian supporters who claim that Israel has had this “genocidal
intent” tend to cite a report of the “UN Independent International Commission of Inquiry
on the Occupied Palestinian Territory, including East Jerusalem” (the Commission)
dated September 2025 which “found” that Israel has committed genocide against
Palestinians in the Gaza Strip. This body claimed to have been investigating the events on
and since 7 October 2023 for the last two years, and concluded that Israeli authorities
and Israeli security forces committed four of the five genocidal acts defined by the 1948
Convention on the Prevention and Punishment of the Crime of Genocide, namely killing,
causing serious bodily or mental harm, deliberately inflicting conditions of life calculated
to bring about the destruction of the Palestinians in whole or in part, and imposing
measures intended to prevent births.

These acts were said to include imposing a total siege, including blocking humanitarian
aid leading to starvation; systematically destroying the healthcare and education
systems in Gaza; carrying out systematic and widespread attacks on religious and
cultural sites; and disregarding the orders of the International Court of Justice.®

81 Article sources Israel has committed genocide in the Gaza Strip, UN Commission finds www.ohchr.org.
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This body, moreover, concluded that “It is clear that there is an intent to destroy the
Palestinians in Gaza through acts that meet the criteria set forth in the Genocide
Convention” and that this was the “only reasonable inference” that could be drawn from
the events that that had taken place.

This body called on Israel to improve its compliance with its international obligations and
to facilitate and ensure the unimpeded access of humanitarian aid at scale and
unhindered access of all United Nations staff, including UNRWA and OHCHR
international staff, and all recognized international humanitarian agencies delivering and
coordinating aid. To this end this body had a legitimate purpose.

Israel and others have been quick to criticise the “UN Independent International
Commission of Inquiry on the Occupied Palestinian Territory, including East Jerusalem”
with Israeli Prime Minister Netanyahu having described the allegations of genocide as an
"outrageous" attempt by a body already biased against it to delegitimize and demonize
the State of Israel.

Israel and its supporters claim that the Commission relied heavily on direct and indirect
input from Hamas, the terrorist organization that started this war and, for instance,
ignored an in-depth study by the Begin Sadat Strategic Studies Center (BESA), which
refuted every false allegation of genocide. Israel and its supporters also suggest that the
Commission examined all of Israel’s conduct through the lens of genocide and without
due regard to the fact that Israel’s counter-offensive into Gaza was prompted by the
events on 7 October 2023 and was a necessary act of self defence:

“The major problem with this is that it ignores the fact that Israel is fighting
a war of self-defence against an enemy (Hamas and its allies) that for two
decades has been trying to annihilate Israel. .... the appropriate legal
framework for analysing this situation is International Humanitarian Law
(IHL) and not the Genocide Convention. IHL provides that harm to innocent
civilians and civilian infrastructure should not be excessive in comparison
to the military advantage anticipated from a strike. The tragic loss of
innocent lives is not considered unlawful so long as it falls within the rules
and principles of IHL (necessity, distinction and proportionality).”®?

Israel and it supporters® say that at most the Commission report identifies potential
violations of International Humanitarian Law (the law of armed conflict), but not
genocide. They point to Israeli authorities having taken action against individual soldiers
who have violated those norms, demonstrating Israel’s commitment to upholding

82 www.ohchr.org 16 September 2025 document entitled “Israel categorically rejects the libelous rant
published today by the Commission of Inquiry, spreading the malicious “genocide” narrative, in attempt to
delegitimize and demonize the State of Israel”. This is a non-United Nations document. The United Nations
says that it provides these documents only as a convenience for reference purposes, and the inclusion of
a document does notimply the endorsement of its content by the United Nations.

8% |bid but see also “Fact or Framing? Dissecting the UN’s Genocide Allegation” 16 September 2025 by
Andrew Tucker, thinc. Director
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international law. They say that almost no other military in the world enforces the law
against its own soldiers to the same extent Israel does.

They argue that “If Israel truly intended to commit genocide, then why does it routinely
notify civilians to evacuate combat zones before striking? Why did it pause fighting and
facilitate the distribution of polio vaccines for 500,000 Gazans in August 20247 Why has
it allowed thousands of tons of humanitarian aid into Gaza? These undisputed facts
completely negate the existence of genocidal intent.”®*

Certainly where a State targets members of another nation’s army and takes the
reasonable steps in accordance with the law of armed conflict set down in International
Humanitarian Law to avoid civilian deaths, then that State is not generally regarded as
being guilty of the crime of genocide (as the mental element of that offence will not have
been made out). This is particularly the case where that State is acting in its own people’s
defence and in response to attacks made upon it (such as the horrific Hamas attacks on
7 October 2023).

84 Prof. Steven E. Zipperstein (UCLA).
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	PART A
	CORE RELEVANT PRINCIPLES
	Rule of Law Principles


	1. The Rule of Law Institute, together with its sister organisation the Rule of Law Education Centre, as educational material use the following wheel to simply and succinctly describe the concept of the rule of law and principles that are embodied in ...
	2. Without each of the above spokes and a supportive culture, the wheel would fail to turn and the rule of law would not continue to be effectively upheld and maintained in Australia.
	3. In the context of the present Royal Commission key aspects of the rule of law doctrine include that:
	4. For the rule of law to be effective in a country, the laws of that country need to be supported by informed and active citizens who play a crucial role by participating in and directing the law-making process and by holding leaders and the system a...
	5. A simple definition of the rule of law that has near universal acceptance states:
	6. Typically for the law to “be such that people will be able (and, one should add, willing) to be guided by it” the law and its enforcement must be fair, rational, predictable, consistent, and impartial:
	7. Typically for the law to “be such that people will be able (and, one should add, willing) to be guided by it” the law also needs to take into account freedom of religion and anti-discrimination principles and the law needs to have been made through...
	8. ….
	9. In a multicultural society such as Australia, which now has a substantial mix of persons of different cultural, racial and religious backgrounds (who may have come from different countries and regions which have a long history of hatred and conflic...
	10. One of the key means by which the rule of law can then achieve this “social cohesion” is by applying these ground rules (and being seen to apply these ground rules) equally to persons regardless of their race, colour, religion, country of origin e...
	11. The rule of law is not just a concept; it is the cornerstone of a socially cohesive society that values equality and fairness for all individuals. With an independent judiciary, checks and balances, and a culture of lawfulness, the rule of law ens...
	Freedom of Religion Principles, Treaties and Laws

	12. As stated above, for the rule of law to operate effectively in a multicultural country such as Australia, with its people being able to be willingly guided by the laws that exist in that country, those laws need to allow a significant degree of re...
	13. In terms of the core Freedom of Religion principles, there are numerous international treaties, declarations and other instruments which articulate these principles. Australia is a party to several such instruments – reflecting the fact that Austr...
	14. Firstly there is the Universal Declaration of Human Rights (‘Universal Declaration’) of 1948 which was passed by the United Nations General Assembly shortly after the Second World War and the atrocities of the holocaust had come to light. Whilst i...
	15. Article 18 of the Universal Declaration is the key provision protecting freedom of religion or belief (in a declaration that addresses human rights more generally). Article 18 reads:
	16. The circumstances in which the rights set out in the Universal Declaration (including the right to freedom of religion or belief) can be limited are set out in Article 29, which, states:
	17. The Universal Declaration was followed in 1966 by a treaty known as the International Covenant on Civil and Political Rights (‘ICCPR’). Australia is a party to this treaty and hence it has created binding obligations in Internation Law on Australi...
	18. Article 18 of the ICCPR provides:
	19. It is of some significance that in Article 18 of the ICCPR “the unambiguous protection of the right to ‘change’ religion in the Universal Declaration has been replaced with the less clear ‘have or adopt’”.
	20. It is also significant that Article 18(3) only permits the state to limit ‘manifestations’ of religion or belief and not the internal right to religious belief itself.  In this regard Article 18(3) is reflective of a long line of thinking and poli...
	21. One of the most influential of those who began the argument in favour of religious tolerance was John Locke (1632-1704)  who argued that the Commonwealth, on the other hand, was ‘a Society of Men constituted only for the procuring, preserving, and...
	22. Similarly, Thomas Jefferson, an American founding father and third President of the United Sates, in around 1781 wrote in defence of religious freedom that:
	23. In terms of the ‘manifestations of one’s religion or beliefs’, which may (under Article 18(3) of the ICCPR) only be subjected to limitations prescribed within laws that are necessary to protect public safety, order etc, in 1993 the United Nations ...
	24. In 1981 the General Assembly of the United Nations “passed a non-binding declaration on religious freedom: the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief of 1981 (‘1981 Declaration’...
	25. This non-binding 1981 Declaration also created a positive obligation on States in art 4(1) to:
	26. Beyond the ‘manifestations of one’s religion or beliefs’ referred to above, as quoted above, Article 18(4) ICCPR explicitly protects the right of parents and guardians to ‘ensure the religious and moral education of their children in conformity an...
	27. In terms of Australia’s domestic law, as opposed to our international commitments set out in international treaties the subject of international law (as described above), section 116 of the Australian Constitution protects the free practice of rel...
	28. Significantly s 116 only prohibits the Commonwealth (and not the States) from making certain laws and the right to religious freedom protected by s116 cannot be asserted to protect an individual against actions by private individuals or organisati...
	29. Further with respect to the sphere of laws passed by the Commonwealth parliament, in the Scientology Case, after spending some time discussing the immunity conferred on religion (defined as both belief and conduct) Mason ACJ and Brennan J conclude...
	30. It is similarly our understanding that the few State and Territory laws in Australia in which religious freedom is explicitly protected, this freedom may similarly be subject to such reasonable limits as can be demonstrably justified in a free and...
	31. Australian Courts have made numerous statements recognising the importance of religious freedom. It has been described as “the paradigm freedom of conscience,” (Church of the New Faith v Commissioner of Pay-Roll Tax (Vict), [1982-1983] 154 CLR 120...
	32. Whilst acknowledging and accepting the above, the Rule of Law Institute points back to the fact that the freedom protected to ‘manifest one’s religion or beliefs’ are not absolute but rather can be legitimately be limited by laws “necessary to pro...
	Freedom of Speech & of Political Association Principles & Laws

	33. As stated above, for the rule of law to operate effectively in a multicultural country such as Australia, with its people being able to be willingly guided by the laws that exist in that country, those laws (and indeed the government’s own executi...
	34. It is generally recognised that in Australia, so-called “rights” to freedom of speech and political association are protected by sections 7, 24 and 128 of the Australian Constitution.
	35. Section 7 of the Constitution provides, in part, that “[t]he Senate shall be composed of the Senators for each State, directly chosen by the people of the State …”; whilst section 24 provides, in part, that “[t]he House of Representatives shall be...
	36. Rather, in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 the High Court affirmed a number of previous decisions which were to the effect that the Constitution, by these sections, prescribes a form of representative government and ...
	37. In Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211, Mason CJ, Toohey and Gaudron JJ made it clear that, although the Constitution and particularly ss 7 and 24, was concerned only with representative government at the federal level, th...
	38. In confirming the above, five judges in Unions NSW v New South Wales (2013) 88 ALJR 227; [2013] HCA 58 observed that “[t]he reality is that there is significant interaction between the different levels of government in Australia and this is reflec...
	39. Their Honours therefore concluded (at [25]):
	40. Significantly, in the present context, it has been emphasised by several judges in various cases that the so-called implied freedom of speech and political association is not a personal “right” but rather provides an immunity from legislative or e...
	41. In Unions NSW (2013) 88 ALJR 227; [2013] HCA 58, Keane J, for instance, said: “[T]he primary consideration must be that the flow of political communication within the federation is required to be kept free in order to preserve the political sovere...
	42. Crennan, Kiefel and Bell JJ expressed similar views in the following way in Tajjour v New South Wales (2014) 88 ALJR 860; [2014] HCA 35 at [104]: “It follows that the correct approach to the question whether a legislative provision impermissibly b...
	43. In Lange, as in the earlier cases, it was recognised that the freedom of communication and association is not absolute. It might be limited by laws directed at securing countervailing social interests. The Court said (at 567-568):
	44. The issue for a law that impinges on citizens freedom of speech thus becomes whether the law is reasonably appropriate and adapted to a legitimate end in a manner which is compatible with the maintenance of the constitutionally prescribed system o...
	Anti-Discrimination Principles & Laws

	45. As stated above, for the rule of law to operate effectively in (including by promoting harmony within) a multicultural country such as Australia, with its people being able to be willingly guided by the laws that exist in that country, those laws ...
	46. Where a country is governed by such laws (applied in such ways) there is hope in that dream espoused by Martin Luther King Jr in the following line in his famous speech:
	47. Such laws (applied in such ways) can in fact help to change “a state sweltering with the heat of injustice, sweltering with the heat of oppression” into “an oasis of freedom and justice” (again borrowing from the words of Martin Luther King Jr). S...
	48. There are four separate Commonwealth anti-discrimination statutes — the Racial Discrimination Act 1975, the Sex Discrimination Act 1984, the Disability Discrimination Act 1992 and the Age Discrimination Act 2004. The attributes protected by these ...
	49. These four Commonwealth statutes, together with a number of State and Territory anti-discrimination statutes (which are not necessarily harmonious with the Commonwealth statutes), impose obligations on people not to discriminate against others on ...
	50. Significantly discriminatory behaviour in the course of all other relationships and activities — in what may be termed 'private life' — is not regulated by the law and is currently quite permissible. A person of Indian background for instance is f...
	51. It is generally acknowledged that religious freedom is enhanced by anti-discrimination laws when individuals can access employment, accommodation and other social goods on an equal basis, regardless of religion. Religious groups, however, have leg...
	52. In most non-discrimination legislation, exceptions are consequently given for religious bodies to discriminate on at least some bases (including sex, sexual orientation and religion) if certain pre-conditions are met. It is these exceptions that a...
	The appropriate theoretical balance between these complementary and yet competing Principles, Laws and Doctrines

	53. As stated earlier in this submission, for the rule of law to be effective in a country the law needs to “be such that people will be able (and, one should add, willing) to be guided by it” and the law is only likely to be of such a nature if it ta...
	54. This is not, however, to say that the laws of this country, passed by democratically elected parliaments in this country, are beholden to or must be unnecessarily restrained by these principles or implied freedoms.
	55. As stated above, the core Freedom of Religion principles that apply in Australia that provide for a person to be free to ‘manifest one’s religion or beliefs’ are not absolute but rather can be legitimately limited by laws “necessary to protect pub...
	56. With Freedom of Religion, for instance, the most significant way that both Commonwealth and State governments give effect to Australia’s international commitments in this regard is to leave certain areas largely free from regulation.
	57. One example of an area in which Australian governments have resisted calls for regulation is with respect to prohibiting certain types of religious clothing, in particular various forms of head covering (burqas and niqabs) for Muslim women. Other ...
	58. Another example is in the context of education where governments in Australia have typically allowed schools to be established by religious institutions and left those institutions with the ability to teach religious education concerning their par...
	59. In terms of the privileges of parents/guardians to have their children educated according to their religious beliefs and privileges that allow religious institutions and their congregations to provide this education – it is important to recognise ...
	60. As the 1981 Declaration recognises the “right to organise family life according to religious beliefs (art 5(1))” are similarly limited by the “limitation that ‘[p]ractices of a religion or belief in which a child is brought up must not be injuriou...
	61. In Australia we rightly have in place a number of laws which prohibit conduct that might otherwise be permissible within a religion including laws that prohibit polygamy (the practice of having more than one wife or husband), the physical punishme...
	62. Where “necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others” (Article 18 of the ICCPR) including by giving “due recognition and respect for the right and freedoms of others” (Article 18 of t...
	63. As ought to be apparent from the above, and as discussed earlier in this submission, a central role of the rule of law in a multicultural society such as Australia, is to manage but not prevent disagreement between its citizens through ensuring th...
	64. Operating under the Rule of Law we should not be overly reluctant to (and perhaps we have been overly reluctant to) introduce and implement laws - where good reasons exist for the same, say to curb the recent rise of antisemitism and to arrest the...
	RECOMMENDATION 1

	The Commission recognises that the rule of law is the cornerstone of Australia’s society that values equality and fairness for all individuals. Whilst people have many freedoms, there are times where laws are needed to ensure people can peacefully co-...
	PART B
	EVENTS LEADING TO THE EXPLOSION OF ANTI-SEMITISM & AGAINST SOCIAL COHESION

	65. In 2024, the ASIO director-general, Mike Burgess, warned that Australia is becoming “more volatile and unpredictable” with an increase in “extremism, division, and elevated intolerance”. On 4 November 2025, in a lecture delivered to the Lowy Insti...
	66. In this lecture Mike Burgess explained that, amongst other things, the conflict in the Middle East has “reshaped Australia’s security environment from afar”:
	67. Shortly after Mike Burgess gave these warnings, the tragic events at Bondi beach took place on 14 December 2025, beginning at about 6:40 pm. On that day two gunmen targeted a crowd of hundreds at a gathering of Sydney’s Jewish community at Archer ...
	68. The two gunmen killed 15 people and wounded more than 40. Those killed ranged in age from 10 to 87. The youngest was a ten-year-old girl named Matilda whilst the oldest was Alex Kleytman, a Holocaust survivor who had immigrated to Australia from U...
	69. It was Australia’s worst mass shooting since the 1996 Port Arthur Massacre and the deadliest terrorist incident in the country’s history. Authorities later recovered two improvised explosive devices from the gunmen’s car, as well as a homemade Isl...
	70. One of the gunmen (who died at the scene) is understood to have been an Indian national born into a Muslim family in Hyderabad. He had migrated to Australia in 1998 on a student visa and is understood to have married a Catholic Italian-Australian ...
	71. Shortly after the attacks Australian Prime Minister Anthony Albanese said that the attack was inspired by ISIS…
	72. ….
	The 7 October 2023 attacks

	73. The events in the Middle East to which ASIO director-general, Mike Burgess was referring to above as having “ triggered a troubling increase in anarchist and revolutionary extremism” (and the recent media reports suggest motivated the 14 December ...
	74. Pro-Palestinian supporters point out that these attacks did not start the tensions and conflicts in the Middle East that are centred around Gaza. A study of the history of the region reveals that these have been going on for over a century or more...
	75-79    ….
	80. These horrific, gruesome and incredibly tragic reports of death and destruction were made even more disturbing by reports that the Hamas militants, who had undertaken the attacks on 7 October 2023 and who had committed the above crimes, videoed th...
	81. At the time there were grave concerns being expressed that this 7 October 2023 attack might  “be the curtain-raiser for other major moves by Iran and its network of terrorist proxies”; partly based on the fact that Iran is known to be the chief ba...
	World Wide condemnation of the 7 October 2023 Hamas terrorist attacks

	82. Regardless of whether one might wish to historically blame the Israelis, the surrounding Arabic States, Hamas, Iran  or all of the above for the tensions and conflicts that exist (and have for some time existed) in the Middle East and that are cen...
	83. ….
	84. Most Australians who heard these reports were not just concerned about the scale and by the depravity of the attacks but were also deeply saddened by the enormous losses suffered by the people of Israel as a result of these attacks. Our hearts and...
	85. Prime Minister Anthony Albanese, speaking to the Jewish community in St Kilda, described the attacks as “reprehensible” and expressed the sentiments of the great majority of Australians when he said that:
	86. Penny Wong, Australia’s foreign minister, expressed similar statements by stating:
	87. Countries around the world conveyed similar sentiments of sympathy and solidarity. Berlin’s Brandenburg Gate and Austria’s chancellery office in Vienna were illuminated with images of the Israeli flag. So were the Empire State Building in New York...
	88. On 9 October 2023 the sails of the Sydney Opera House were similarly lit up with images of the Israeli flag, in the words of NSW Premier Chris Minns, “as a space for the Jewish community to commemorate what happened in Israel, the number of family...
	The 9 October 2023 Pro Palestine Sydney Opera House protest and other Rallies

	89. What then was planned and ought to have been a period of mourning where Australians could and would be seen to be expressing empathy and sympathy for the people of Israel and the Jewish community in Australia (who, in particular, were reeling cons...
	90. Instead of seeing images of Australians support for and solidarity with the people of Israel in their period of suffering (as was planned), reports spread across Australia and the world of this protest in which hundreds of flag-waving Palestinian ...
	91. Absent from the reports of this protest march were reports of the organisers or the participants in the same having expressed remorse, compassion, sympathy or empathy for the people of Israel who had just suffered enormous civilian losses by reaso...
	92. In fact it was reported that, at another rally on about the same day in Lakemba, protesters had celebrated Hamas’ attacks and the atrocities that had been committed and that speakers described the attacks as an “act of courage and resistance”.
	93. With reference to the above protests former prime minister John Howard expressed the sentiments of many Australians when he stated:
	94. The reports of the Pro-Palestinian protest march to the Sydney Opera House were even more disturbing by reason of them including reports that at the march, a man was dragged away by police as he held what appeared to be an Israeli flag.
	95. This man was a Jewish businessman Mark Spiro. He was the only person arrested on that night for breaching the peace – no protestors were similarly arrested. He was carrying a rolled up Israeli flag in the Sydney CBD on a night when the Sydney Oper...
	96. Apparently NSW police had earlier in the night warned Sydney’s Jewish community to avoid the Opera House – despite it being lit up in support for Israel – because NSW police had allowed the Palestinian support marchers to leave the starting point ...
	97. This NSW police had allowed notwithstanding that Prime Minister Anthony Albanese had earlier in the day said the pro-Palestinian march should not go ahead and warned protesters they would only inflame the situation:
	98. In the aftermath of the above protests NSW Labor Premier Chris Minns issued an apology to the Jewish community for the fiasco that had transpired at the Opera House and made clear that pro-Palestinian activists would not be allowed to run anti-Sem...
	Absence of Consolation from Islamic Community and other Protestors

	99. Amidst all the reporting of the events that had taken place in Israel on 7 October 2023 and in Sydney, at pro-Palestinian protests, held on 9 October 2023, there was a notable absence of reports of prominent Australian Muslims and prominent Austra...
	100. A rare exception to this silence from was Muslim NSW MP Jihad Dib who was reported to have made a statement to the NSW Parliament condemning the antisemitic chants at the previous week's rally in Sydney ….
	101. There were statements made by other Muslim members of our Australian community. ….
	102. The overall response, however, appeared to be silence from the majority of Australia’s main Muslim organisations.
	103. Condemnation of the 7 October 2023 attacks was also slow coming from Australia’s hard Left and appeared to many a reluctant condemnation at best. On 9 October 2023 Greens MP Jenny Leon, for instance, suggested that it was disgraceful for the fede...
	104. For many Jewish members in our community this silence and refusal to condemn came as a betrayal and a tacit approval of the Hamas terrorist attacks that had taken place on 7 October 2023.
	Jewish reactions and concerns re rallies and these events

	105. The 7 October 2023 Hamas terrorist attacks in Israel and the response to those attacks in the succeeding days and weeks by their fellow Australians came as a real shock to Australia’s Jewish community –  Did the lives of fellow Jews not matter?  ...
	106. Australia’s Jewish community began to doubt for their own security and safety in Australia - triggering fears stemming in part from the Holocaust (which involved the murder of six million Jews, roughly half the world’s Jewish population at the ti...
	107-109…..
	Israel’s response was inevitable and served Hamas’ “Maximise Hate Objective”

	110. Within hours of the Hamas attacks on 7 October 2023 Israel’s Prime Minister Benjamin declared that his country was “at war” and that this would be a long and bitter war.  More specifically he ominously vowed to pound Hamas’s hiding places “to rub...
	111. Presumably with a pretty good understanding of Israel’s history and its tense relationships with its neighbouring Arabic states, former Australian ambassador to Israel, Dave Shamas on 9 October 2019 said:
	112. President Joe Biden expressed similar sentiments at the time by stating the undoubted truth that if the United States experienced what Israel was then experiencing, their response would be swift, decisive and overwhelming.
	113. Indeed it has to be surmised that Hamas (and its Iranian backers) made the attacks fully expecting that Israel would give the sought of response that Israel’s Prime Minister Benjamin Netanyahu was, in the aftermath of those attacks, promising.
	114. Since its inception as a state in 1948 Israel has faced off three main wars with its neighbouring Arab states that have threatened its existence. The first such war was with Egypt, Syria, Jordan, and Lebanon and started on 15 May 1948 (the day af...
	115. The next war was The Six Day war that started on 5 June 1967 and involved Egypt, Syria, Jordan and Iraq (and was supported by a number of other Arab countries). The last such war was The Yom Kippur war which started on Yom Kippur, the holiest day...
	116. Since Hamas gained control over Gaza in 2007, Hamas has made clear its intentions regarding the Jewish state. Its founding charter states that:
	117. At the International Islamic Unity conference on 3 October 2023, just days before the attacks, Iran’s supreme leader Ayatollah Ali Khamenei expressed similar sentiments by stating that the “usurper Zionist regime” would soon come to an end. “This...
	118. On 9 October 2023 the leader of Hamas' military wing, Mohammed Deif, is said to have announced the start of what he called "Operation Al-Aqsa Storm” in a recorded message that “called on Palestinians from east Jerusalem to northern Israel to join...
	119. It cannot be a mere co-incidence that the Hamas attacks that took place on 7 October 2023 came exactly 50 years and a day after the last of the three  wars referred to above, The Yom Kippur war. Hamas was seeking to “regain” the “revolution”.
	120. ….
	121. ….
	122. On 10 October 2023 it was reported by the Wall Street Journal that senior Hamas sources, members of the Hezbollah militant group and an Iranian official reported that “Officers of Iran’s Islamic Revolutionary Guard Corps had worked with Hamas sin...
	123. The Gaza Strip is a territory of just 363 square kms. By comparison the greater Sydney Metropolitan area is around 12,406 square kms (40 times the size). Sydney has a population of approximately 5.3 million peoples whilst the Gaza strip has a pop...
	124. Even in peaceful times living conditions in the Gaza Strip are described as poor due to the region’s dense and rapidly increasing population (the area’s growth rate is one of the highest in the world); inadequate water, sewage, and electrical ser...
	125. For the decade and a half since Hamas first gained control of Gaza in January 2006 (three months after Israel pulled out of the area in September 2005), Hamas has periodically launched rocket attacks on Israel, whilst building its strength and ca...
	126. Hamas bought and received armaments and built hundreds of kilometres of deep tunnels, colloquially known as the metro, in which to house its stockpiles of weapons – including rockets – an army of its soldiers, food and water stores, sick bays and...
	127. No-one with an understanding of the above could, in October 2023, have doubted that the Hamas attacks on 7 October 2023 were going to prompt a dreadful war in Gaza and that this war would inevitably lead to large civilian casualties and would be ...
	128. Taking into account all of the above, it is a rational conclusion that Hamas undertook the attacks on 7 October 2023 (and made those attacks as gruesome and indiscriminate as they did and took as many hostages as they) with the deliberate intenti...
	129. Israel has a population of roughly just 9 million people. It is surrounded by twenty-one Arab countries with a population of approximately 420 million people.
	130. For this plan to succeed, however, the narrative needed to change quickly from focussing on Hamas’ own atrocities (atrocities which otherwise might be expected to draw sympathy and empathy for Israel and Jewish people more generally) and to shift...
	Calls for Calm and Restraint

	131. Again, as stated above, no-one with any understanding of the above could, in October 2023, have doubted that the Hamas attacks on 7 October 2023 were  the start of a dreadful war in Gaza. Australians therefore had good reasons for concern about w...
	132. No doubt aware of what was likely to be coming, and yet recognising Israel’s right to defend and secure itself from the horrendous 7 October 2023 Hamas terrorist attacks, Foreign Affairs Minister Penny Wong on 7 October said:
	133. Disappointingly these message calling for restraint was lost in the images of celebration and in the displays of hate by pro-Palestinian protestors on 9 October 2023 referred to above.
	134. These Pro-Palestinian protestors outbursts of simmering antisemitism, wittingly or unwittingly, instead all served Hamas’ Maximise Hate Objective. Their highjacking of the planned Sydney Opera House event (that was supposed to show solidarity wit...
	Israel’s Offensive in Gaza

	135. Within hours of the Hamas attacks on 7 October 2023, the Israeli Defence Force (IDF) was reported to be engaged not just in fighting with the Hamas militants that were still within Israel’s borders but also with the aerial bombardment of Hamas ta...
	136. Almost immediately the IDF began mobilizing its army reserves (eventually calling up more than 350,000 reservists over the next several days).
	137. Over the next few weeks and months a large number of Israel troops supported by tanks and the full arsenal of a modern State army then entered Gaza.
	138. By 5 December 2023  IDF troops were reported to have entered Gaza's second-largest city, Khan Younis, marking another bloody new phase of the war — the first target in its expanded ground offensive into southern Gaza.
	139. The conditions being faced by the IDF forces that were hunting Hamas fighters and seeking to rescue and recover Israeli and other country’s hostages taken in the 7 October 2023 were described by The Australian’s on the ground reporter, Yoni Bahan...
	140. It was all extremely difficult for the IDF because Hamas had integrated their tunnels with the civilian infrastructure of Gaza and was engaged with the IDF in that environment including, reportedly at the al-Shifa Hospital in Gaza City, the large...
	141. Conditions were so difficult for the IDF to determine friend and civilians from foes that on 15 December 2023 the Israeli military admitted that three hostages held by Hamas in Gaza were mistakenly killed by friendly fire. It was reported that th...
	142. It ought to be remembered that many of the members of the IDF who were facing these conditions were reservists who, having previously served their compulsory national service, were called up back from their normal routine jobs (as bakers, as acco...
	143. This was all occurring at times when rallies were being held across the world asking for Hamas to return the hundreds of Israeli hostages taken by the Hamas militants on 7 October 2023.
	144. Certainly if Hamas had wanted the destruction and devastation referred to below to cease earlier or to be less urgent and less intense then an important first step would have been to return the Israeli hostages it had taken on 7 October 2023– whi...
	The destruction and suffering of Palestinians in Gaza

	145. The destruction caused to Gaza and to the Palestinian people as a result of the Israeli air and ground offensive that ensued over the next two years has been truly devastating. Much of Gaza has been reduced to rubble. The cost of rebuilding Gaza ...
	146. A sense of the suffering suffered by the civilians living in Gaza may be gained from the following reports from representatives of Aid agencies who were operating in Gaza in October 2024  ….
	147. Thousands of lives have been lost in the war in Gaza since 7 October 2023 and these have included both Hamas militants and civilians (including women and children).  Israel has itself suffered its own substantial losses
	148. Israelis were also suffering by reason of the hostages taken on 7 October 2023 not having been returned (and being held under atrocious conditions and being subject to all manner of abuse).   Tens of thousands of Israelis were also being displace...
	149. As the human tragedy in Gaza (and in Israel) was unfolding, Australians were continually being supplied with news concerning that tragedy.
	150. Not surprisingly, as the reports of the above events were flooding into Australia, Australians were greatly saddened by the same and deeply empathetic to those that were suffering in the Middle East.
	Australia’s pro-Palestinian  rallies

	151. To give voice to their dismay and their empathy for those suffering and to call, amongst other things, for the war in Gaza to stop, Australians of all religions and ethnicities have attended a substantial number of pro-Palestinian  rallies over t...
	152. ……..
	153. Many of these protests were peaceful.  ……
	154. ……
	Palestinian “lives matter”

	155. Significantly in [a] ABC News article of 12 October 2025 ….. it was reported  that a Palestinian nurse Riyad Aladassi attended the demonstration in Darwin to share the story of his people in Gaza.
	156. Ms Aladassi was expressing the feelings of many in our Muslim community at the time. With enormous numbers of Palestinian civilian lives being lost in the ongoing conflict (particularly relative to the number of Israeli lives that had and were be...
	157.  Appreciating this issue early on in the conflict, Prime Minister Albanese said:
	158. Similarly to address this sentiment and the underlying issue more directly Foreign Minister Penny Wong, for instance, promised that Australia would engage closely with organisations providing "vital, life-saving" services in Gaza. “Australia will...
	159. During her trip to the Middle East in January 2024   Foreign Minister Penny Wong, also for instance, announced Australia would commit $21.5 million in humanitarian support to Palestinians in Gaza and abroad.
	160. Certainly the Rule of Law Institute agrees with the Prime Minister that every human life matters, whether it be Israeli, Palestinian or other.  A central tenet of the Rule of Law Doctrine is the equality of all citizens before the law.
	161. It is in respect for those human lives and for the human dignity of all persons who have suffered in the Middle East that the Rule of Law Institute makes the second of its recommendations.
	RECOMMENDATION 2

	PART C
	THE NON-RESPECTFUL, NON-PEACEFUL ASPECTS OF THE PROTEST RALLIES

	162. The Rule of Law Institute believes that it was legitimate and, in fact, admirable for Australians in such large numbers and over such a large period of time to have given voice to their dismay and their empathy for all those suffering in the Midd...
	163. It is with respect for these protests (to the extent that they were peaceful and respectful), that we have in this submission spent a number of pages acknowledging the same.
	164. The Rule of Law Institute, however, notes that many of the pro-Palestinian protests that occurred across the country since 9 October 2023 have not been as respectful, peaceful and calm as the ABC News coverage of the protests on 12 October 2025 s...
	165. The nature and form of those protests ranged dramatically from those described by ABC News above to those described earlier in this submission on 9 October 2023 (including at Lakemba as well as at the Sydney Opera house).
	166. The Rule of Law Institute understands that in the face of such terrible loss and suffering in the Middle East emotions can soar and tempers may flare and that, in the passion of the moment, words might be said that are not as respectful of others...
	167. In September 2024, for instance, the protest marches and anti-Israel riots that took place on one Wednesday in Melbourne were described by the Police Association as “some of the most violent” seen in decades. In all, 27 policemen were injured.  T...
	168. On 7-8 December 2024, it was then reported that “this week hundreds of people were locked down in Sydney’s Great Synagogue… as pro-Palestinian protestors made it unsafe to leave”.
	169. On 23 March 2025, the 2025 ECAJ Report referred to later in this submission, reports death threats having been made by an anti-Israel protestor who yelled “In a free world, you have no hope. You have no hope. Every child in Palestine born (was) b...
	170. Regular and consistent features at the pro-Palestinian protest rallies were emotionally charged chants demanding an end to “Israel’s genocide” and simultaneously, somewhat hypocritically, calling for a free Palestine “from the river to the sea” (...
	171. The offending participants seemed more interested in expressing hate and anger towards Israel and Jews generally than in calling for peace and to an end to the suffering in the Middle East.
	172. Their actions, wittingly or unwittingly, served Hamas’ Maximise Hate Objective.
	University Protests

	173. Perhaps the most ardent and relentless of the pro-Palestinian protesting that has occurred over the last 2 and a half years in Australia has occurred at our Universities all across the country. It seems that almost every university around the cou...
	174. Attached as Schedule A to this submission is a chronological account of the significant levels of anti-semitism that Jewish students experienced at Australian National University in Canberra (ANU)  during the period October 2023 to July 2024 prin...
	175. As described in Schedule A the pro-Palestinian protesters and their supporters at the ANU, over a sustained 10 month period, used and displayed the offensive slogans and material referred to later in this submission (such as that which stated “st...
	176. The experiences of the Jewish students at ANU recounted in Schedule A, were such that they were advised to stay away from classes and/or they were too fearful to attend those classes.
	177. Jillian Segal, special envoy to combat anti-Semitism, who was appointed by the Albanese government on 9 July 2024, in her subsequent submission to a Senate committee fairly described the experiences of Jewish Students at ANU recounted in Schedule...
	178. Rather than having conducted themselves as described above, it can credibly be argued that the innocent Palestinian people’s suffering in Gaza and their hope for  a peaceful two State solution would have been better served by the pro-Palestinian ...
	(a) Joined in the condemnation, making it universal, of Hamas’ attacks on 7 October 2023 (and of the deaths and carnage they caused) - in empathy with Jewish persons across the globe;
	(b) Called upon Hamas to return all the hostages from the outset and maintained that call thereafter;
	(c) Called upon Hamas and Hezbollah to cease firing rockets into Israel (which were causing mass evacuations in Israel);
	(d) Called upon Hamas militants, and not just the IDF, to withdraw from locations in Gaza or to adopt tactics where they unnecessarily put innocent Palestinian lives at risk;
	(e) Called upon Hamas, and not just Israel, to sue for peace on terms that sought to preserve the lives and livelihoods of innocent Palestinians;
	(f) Called upon Hamas to remove from its charter the termination of Israel and to instead focus on improving the lives and livelihoods of Palestinians living in Gaza and on the Westbank;
	(g) Called upon surrounding Arabic nations to open up their own borders and ease the refugee crisis in Gaza;
	(h) Given due recognition to the extremely difficult circumstances that the IDF were facing to preserve the lives and livelihoods of innocent Palestinians whilst fighting Hamas militants in Gaza and yet called upon the IDF to do a better job in that r...
	(i) Initially called for restraint as regards Israel’s response to the 7 October 2023 Hamas attacks before increasingly calling for a ceasefire as those hostilities continued (without suggesting through slogans such as “from the river to the sea” and ...

	179. These were in large part reflective of the responses that the Australian government took. These responses, as opposed to the actions taken by pro-Palestinian protestors discussed above and in Schedule A, had the advantage that they did not provid...
	180. If the pro-Palestinian protestors in Australia had adopted these responses, however, this would not have served the Hamas’ Maximise Hate Objective (nor its greater objective of its one state solution of just having Palestine (and of ridding the M...
	181. The pro-Palestinian material contained in the Welcome Package distributed by ANUSA (and copied as part of Schedule A) provides some useful insight into what appears to have been driving the protestors at ANU (and presumably elsewhere) to have ado...
	182. The following are a few quotes taken respectively from the documents entitled “Palestine Activism in 2024” and “Albanese, Israel and Imperialism” (emphasis added) that were included in the Welcome Package distributed by ANUSA.
	183. One of the ideologies that appears from the above material to have been driving  the pro-Palestinian protestors (at least at ANU) has been described by journalists at the Australian newspaper as follows:
	184. ……
	185. This ideology is critical of and antagonistic towards western culture, is anti-establishment and anti Australia’s established institutions. Adherents show a great distrust of and disrespect for those institutions. The posters in Schedule A which ...
	186. Person who subscribe to this ideology arguably fall within the aggrieved category of persons that Mike Burgess has ASIO Director-General described in his speech given to the Lowy Institute in November 2025 as:
	187. Certainly the pro-Palestinian protesters and their supporters use (at the ANU) of offensive slogans and material (such as that which stated “stop the genocide”, “from the river to the sea Palestine will be free”, “Intifada”, “if I don’t steal it ...
	188. A significant point to note about the claims made in the documents entitled “Palestine Activism in 2024” and “Albanese, Israel and Imperialism” is that so much of same would be indefensible and shown to represent an unbalanced view if it was ever...
	189. The suggestion, for instance, that with World War I, with a population of fewer than five million people and the land mass then under Federation, that Australia was involved in that war (where 416,809 men enlisted, 331,781 served and of which ove...
	190. Likewise the suggestion that Israel is your typical colonial state. A “colony” is defined in the Macquarie Dictionary as “a group of people who leave their native country to form in a new land a settlement subject to, or connected with, the paren...
	191. Furthermore Jews have been in Israel for many thousands of years (the Torah, the Bible and many other historical texts and artefacts make this clear). They have at least as good a claim to be indigenous to Israel as any Arab person. There has nev...
	192. A proper look back in history since the times of Roman empire reveals that Israel does not fit neatly within the description of a colonial state. It is far more complex and nuanced than that.  In stating this we well appreciate that during the co...
	193. The significance of the pro-Palestinian protestors (at least at ANU) being willing to make claims and promote material that presents unbalanced views and that is not capable of withstanding (without significant modification and moderation) seriou...
	194. Certainly, the pro-Palestinian students conduct at ANU, as described in Schedule A, of insulting, mocking, intimidating and threatening Jewish students (particularly when those students sought to engage in counter-protests or when presenting a mo...
	195. The tendency of pro-Palestinian students at ANU to label anyone who sought to debate or contradict any of their view as “Zionists”, “Colonialists”, “Imperialists”, “Racists”, “Islamophobic, “Members of the ruling class”, “Paid Actors”, “Genocide ...
	196. All of the above bespeaks of these pro-Palestinian protestors demanding and exercising (without restraint) their own freedom of speech while, at the same time, actively denying a voice to those who may hold and want to share a different view or p...
	197. And yet the exercise of freedom of speech only serves our form of representative government (and is therefore only protected by the Australian Constitution) when it is afforded to everyone.
	198. The one and only actual Palestinian student referred to in Schedule A poignantly stated:
	199. The ANU pro-Palestinian protestors presumably proudly believed that they were “Freedom Fighters” for the rights of the “oppressed” here and in other countries. And yet to the extent that they trampled all over the freedoms and rights of other Aus...
	200. These pro-Palestinian protestors might claim in response that their cause (the protection of innocent lives of Palestinians) justified their means. A few bruised Jewish egos here is a small price to pay for the lives saved in Gaza by their protes...
	201. Of course what has occurred in Australia and suffered by our Jewish Community as set out above is far more than a few bruised egos. Furthermore, as discussed above, it is extremely doubtful that the means embraced by the pro-Palestinian protestor...
	202. If these protestors paramount concern was the lives of innocent Palestinians and not the using of the tragic events in the Middle East as an opportunity to advance their own ideological anti-colonial, anti-establishment, anti-West agenda, one rhe...
	203. Why also was their principle focus not on raising funds for those Palestinians?  Why was so much of the material in the Welcome Package directed to ideology rather focussed on the suffering of those Palestinians?
	204. Why also was the approach taken to Israel, the IDF and Jews generally so confrontational, rather than conciliatory?
	205. ….
	206. ….
	207. Whilst it cannot be said with any certainty that approach of the pro-Palestinian protestors described in Schedule A (rather than the more civil approach referred to above) led to an earlier ceasefire and less suffering in Gaza, it is certain that...
	208. It has also squarely served Hamas’ Maximise Hate Objective.
	209. On the assumption that a fair proportion of the students emerging from our school subscribe to the ideologies of the ANU students described above and are so indoctrinated that they cannot (or are unwilling to) see anyone else’s perspective and ar...
	210. …
	211. To the extent that a significant proportion of the students subscribe to the ideologies of the ANU students described above and are as indoctrinated as those students appeared to be; they represent concerning fertile ground for “the opportunistic...
	212. The Lowy Institute tellingly has issued a paper “Typology of Terror 2019-2022” which provides details of the 207 Australian Jihadis that the Lowy Institute had identified who joined ISIS and al Qaeda. It reveals that the Australians who joined IS...
	213. Mike Burgess, in his speech said that the “cunning” are the “nation states deliberately trying to set the fabric alight and fan the flames”.
	214. The dogma and terminology used in the material published in connection with the pro-Palestinian protests at ANU (as set out in Schedule A), including the repeated references to “Imperialism” and to “Fighting Imperialism, to “Zionism” being “a far...
	215. The stickers and protest material displayed around the ANU would have cost a fair amount to produce and are perhaps unlikely to have been sourced and resourced from students acting alone.
	216. From a rule of law perspective, the growth of these ideologies and of this influence is of greater concern than the harm and hatred they cause to just the Jewish people.  They further extend the hatred towards democratic institutions and principl...
	RECOMMENDATION 10

	The investigation of the funding for and international ties of any entities that encourage (or provide material for dissemination that encourages) violent, abusive protest and debate and that tends to undermine social cohesion in this country.
	ECAJ REPORT ON ANTI-JEWISH INCIDENTS IN AUSTRALIA

	217. In addition to the antisemitism that has occurred in the public’s eye at the protests and other events described above and in Schedule A, there has been a great deal of antisemitism that has occurred in Australia since 7 October 2023 outside of t...
	218. This report details incidents logged by volunteer Community Security Groups (CSGs), official Jewish state  bodies, and the ECAJ. It helpfully includes ..[a] graph which shows the dramatic increase in antisemitic incidents since the 7 October 2023...
	219. The ECAJ Report also most helpfully provides … [a]  breakdown of the reported antisemitic incidents as follows for the last two years.
	220-225  ….
	226. A quick review of the 2025 ECAJ report and Schedule C indicates just how widespread the antisemitism experienced in Australia has been. The incidents reported in the  2025 ECAJ report include incidents in  St Kilda, Melbourne; St Kilda East, Melb...
	227. From a review of the 2025 ECAJ report (and previous ECAJ reports) it is clear that there is presently (primarily since 7 October 2023) nowhere in Australia for Australia’s Jewish community to run from antisemitism and that “the cancer of antisemi...
	228. The large number of antisemitic incidents referred to in the ECAJ reports are a natural consequence of the unprosecuted expressions of hate that were made publicly during the course of the pro-Palestinian protests referred to above.  In fact it i...
	229. In Schedule C to this submission reference is also made to, and examples cited from, The Islamophobia Register in Australia. The Islamophobia Register in Australia is a platform in Australia on which, like the ECAJ reports, incidents of Islamopho...
	230. What then is striking from a review of The Islamophobia Register (as referred to in Schedule C) are the similarities of the experiences of some of our Muslim communities with the experiences of our Jewish community referred to in the ECAJ reports...
	RECOMMENDATION 3

	The Commission, on behalf of Australians generally, condemns the recent rise of antisemitism in this country and  the incidents of antisemitism referred to in Parts B-D of this submission.
	Canary in the Coalmine

	231. When one looks at the numbers of incidents and the nature of the incidents recorded in the ECAJ reports and in the Islamophobia Register, and considers the periods covered by these reports and has regard to the relative size of Australia’s Jewish...
	232. Muslims are understood to represent about 3.3 per cent of our nation’s people and there are understood to be at least eight times as many Muslims as Jews living in Australia.   Yet the number of incidents recorded in the ECAJ reports is greater t...
	233. On 10 October 2025, a BBC article reporting on Hate crime in England and Wales, noted that  Home Office figures for England and Wales showed that  of the total religious hate crime offences recorded in the year ending March 2025, 45% were targete...
	234. The above figures suggest that a Jewish person in England and Wales was nearly 9 times more likely to suffer a religious hate crime than a Muslim person. Our review of the ECAJ reports and of the Islamophobia Register suggests the experience in A...
	235. In the circumstances it seems fair to say that the Jewish community in Australia, like it has been throughout history , is once again the canary in the coal mine in terms of the rise in racial hatred and the drop in social cohesion in this country.
	236. As Bari Weiss American Journalist – editor and founder of “The Free Press” said in November 2023:
	237. Furthermore it is significant that members of our Muslim community have been identified by the ECAJ as one of the three main classes of perpetrators of antisemitism against Jewish community in Australia. Members of our Muslim community are not th...
	238. Having regard to the above, in the next two parts of this submission the Rule of Law Institute focusses primarily on the means of addressing the rise of antisemitism in Australia (consistent with the Royal Commission’s focus) rather than on the c...
	PART D
	IMPACT OF THIS ANTISEMITISM ON AUSTRALIA’S JEWISH COMMUNITY

	239. Two and half years on from the 7 October 2023 Hamas terrorist attacks in Israel, Australia’s Jewish community continues to wonder if they will receive equal treatment and protection under the law
	240. The initial rallies on 9 October 2023 (and shortly thereafter) are understood to be having a continuing and lasting impact on the psyche and reality of Australia’s Jewish community and their insecurity has only be fuelled by the events and incide...
	241. Some members of Australia’s Jewish community are concerned whenever they attend an institution or attend an event at which and from which they might be identified as Jewish. A number of their fears, as the Rule of Law Institute understands it, ar...
	242. ….
	243. The ANU Jewish students, whose experiences are recounted in Schedule A to this submission, could not have enjoyed their time at University - where every day they could “just feel the hatred” and where they were subject to constant bombardment and...
	244. As Josh Frydenberg said in December 2024:
	245. ….
	246. ….
	247. The psychological impacts on Australia’s Jewish community have been significant and are ongoing.
	248. The Human Rights and Equal Opportunity Commission in its 1991 report entitled  “Racist Violence: Report of the National Inquiry into Racist Violence in Australia” noted at (16):
	249. The Islamophobia Register in Australia Report V (referred to in Schedule A to this submission) similarly reports that, of the 198 victims who provided responses regarding the long-term impacts of Islamophobia, 92% reported one or more long-term i...
	GRIEVANCES EXPERIENCED BY OUR JEWISH COMMUNITY
	The Jewish Community is willing to accept legitimate debate and criticism


	250. Much of the anxiety and hatred that Australia’s Jewish community is and has been experiencing flows from the antisemitic protests and debates that have been occurring in this country since the Hamas attacks on 7 October 2023 and as the events in ...
	251. In an article published by The Conversation on 30 October 2023 Dov Waxman, the director of the Y&S Nazarian Centre for Israel Studies at the University of California, Los Angeles recognises that most Jews regard it as legitimate to criticise Isra...
	252. The fact of course is that many, if not most, Jews themselves from time to time criticize Israel, its policies and its actions. Israel is itself, after all, a vibrant democracy with persons and parties across the full political spectrum. Prime Mi...
	253. What Don Waxman suggests in the above article is that where the criticism of Israel by others crosses the line into antisemitism is:
	254. The Executive Council of Australian Jewry defines the boundary between what is acceptable and what is not somewhat differently. Its position is that “Hate speech is not free speech”. “The right to free speech does not include the right to hate sp...
	255. There is much to be said for both these views. Certainly one’s freedom to speak is not a licence to abuse others or to advocate for violence against others. We ask rhetorically - How does this contribute to our system of representative government...
	Chants and Slogans

	256. An aspect of the “Hate Speech” that has continuously and assiduously scared and offended members of our Jewish community are the relentless chants at pro-Palestinian protests and the slogans relentlessly used on banners, stickers and graffiti whi...
	Each of the above chants and slogans (aside from the last) was a feature of the protesting that took place at, and the protest materials published at, ANU which is discussed in Schedule A to this submission.
	257. For a substantial proportion of Australia’s Jewish community, when someone chants, or waves a banner stating “From the river to the sea” they are understood to be advocating that everything from the Jordan River to the Mediterranean Sea should be...
	258. The "river" and the "sea" in the phrase refer to the Jordan River, which runs north to south from the Syrian-Lebanese border to the Dead Sea, and to the Mediterranean Sea, some 70km to the west. Between these two bodies of water, importantly, cur...
	259. Whether the Jewish people that currently live between the “river” and the “sea”, ie in Israel, should be killed or forced to leave their homes in the process is not something that the protestors seem to be too worried about.
	260. Jewish people are not alone in apprehending this. In October 2024 opposition leader Peter Dutton stated that:
	261. The use of the phrase “From the river to the sea” is therefore apprehended by Australia’s Jewish community (and by others) to be a threat to the physical safety of Jews everywhere.
	262. The phrase “From the river to the sea”, as a pro-Palestinian catchcry (or war cry), is understood to have originally been conceived of by the Palestine Liberation Organization (the “PLO”) shortly after the group's formation in 1964. The PLO at th...
	263. Pro-Palestinian supporters and academics are understood to seek to justify their use of the phrase “from the river to the sea” (notwithstanding its negative historical connotations) in at least two ways. …
	264. …
	265. The problem with both of the above justifications is that when a person elects to use a phrase, such as “from the river to sea” (rather than some other more benign expression) when addressing the public at large, where it has a well-known meaning...
	266. Either way this is not a respectful use of that person’s privileges of free speech discussed in Part A of this submission – when that person could just have easily used different (less contentious) terminology to convey the message they want to b...
	267. Recognising the above, on 16 May 2024 the Federal Senate in Australia overwhelmingly voted to condemn the phrase “from the river to the sea, Palestine will be free” after a Labor senator, Senator Fatima Payman, used the phrase.
	268. In response to this Senator’s use of the phrase the Opposition Senate leader Simon Birmingham introduced a motion, which claimed the chant "opposes Israel’s right to exist, and is frequently used by those who seek to intimidate Jewish Australians...
	269. Prime Minister Albanese subsequently indicated that Senator Payman’s use of the phrase was “not appropriate” and did not reflect the Labor Party’s position.
	270. Notwithstanding the above, up until recently the chant “from the river to the sea” has been a regular chant at protests and slogans appearing in pro-Palestinian materials throughout Australia since May 2024.
	271. Hamas’ Maximise Hate Objective has been well served by the duplicitous “from the river to the sea, let Palestine be free” chant (particularly where it is presented at a protest that is attended by thousands of ordinary Australian whose motivating...
	272. For the large majority of Australia’s Jewish community it is even worse for someone to chant, or wave a banner stating, “Globalise the intifada” (or simply “Intifada”) as they can mean only one thing: open season on Jews worldwide.  This chant is...
	273. As the Executive Council of Australian Jewry has reported “Intifada” has a specific political meaning in the Arab-Israeli conflict, referring to two violent campaigns of terrorism targeting civilians. Calling to “globalise the intifada” here in A...
	274. Pro-Palestinian supporters have again tried to suggest that their use of the term “Intifada” is only intended to convey a peaceful protest – some sort of peaceful “uprising” or “shaking off” which grants Palestinians their freedom.
	275. The problem again with this is that when they deliberately choose to use the words  “Globalise the Intifada” or simply “Intifada” (which are laden with history) and not more benign words when addressing the public at large, it is reasonable for m...
	276. Again, this is hardly the respectful use of that person’s privileges of free speech – when that person could just have easily used different (less contentious) terminology to convey the message they want to be able to say that they intended.
	277. And yet it again it served Hamas’ Maximise Hate Objective.
	Claims of Genocide

	278. Another aspect of the political discourse that has caused our Jewish community anxiety are the suggestions that have relentlessly been made in the press and at protests that Israel with its offensive in Gaza and beyond has been “murdering” tens o...
	279. These claims of Israel being guilty of genocide started within days of 7 October 2023 - before the IDF had even started its ground incursion into Gaza in pursuit of Hamas terrorists.  It was almost as if it did not matter how Israel was going to ...
	280. It is understood that many of the Muslim representative bodies in Australia, in particular, have since encouraged each other to describe Israel’s operations in Gaza as “genocide” and suggested that the use of any less offensive description is ind...
	281. Certainly the term “genocide” is an extremely offensive term that typically generates a hostile reaction. When the term “genocide” is used it is intended to portray the perpetrator and that State’s supporters in an extremely dim light. The State ...
	282. The word “genocide” is understood to have been first coined by Polish lawyer Raphäel Lemkin in 1944 in his book “Axis Rule in Occupied Europe”. It consists of the Greek prefix genos, meaning race or tribe, and the Latin suffix cide, meaning killi...
	283. For many, including members of our Jewish community, the use of the term “genocide” brings back images of the Holocaust which took place, from 1941 to 1945, when Nazi Germany and its collaborators systematically murdered around six million Jews a...
	284. Certainly nothing that has been reported about the Israeli’s offensive into Gaza, whilst devasting and tragic in terms of the losses suffered (as discussed earlier in this submission), has been anything close to that which occurred with the Holoc...
	285. In the circumstances it is not surprising that Israel and its supporters have been greatly offended and felt demonised by the use of the word “genocide” to assimilate Israel’s counter-offensive in Gaza with the atrocities committed by the Nazis d...
	286. The above said, the term genocide, by definition both in the 1948 Convention on the Prevention and Punishment of the Crime of Genocide (the Genocide Convention) and in the Commonwealth Criminal Code, does not just apply to conduct that is as desp...
	287. In some respects the laying of the charge of potential genocide by Israel against Palestinian civilians in Gaza, whilst both extreme and extremely controversial, might be regarded as a legitimate political ploy aimed at ensuring that Israel’s IDF...
	288. This ploy, however, is hypocritical when paired with chants “from the river to the sea” which arguably themselves call for the genocide (similarly defined) of Jews in Israel.
	289. Problems also arise where such a contestable claim is so broadly and repeatedly made that it is actually unquestionably believed (without even taking into account all of the legitimate challenges that might be made to the same as detailed in Sche...
	290. Repeatedly making the claim of genocide against Israel and the Jewish people has certainly served Hamas’ Maximise Hate Objective.
	291. Moreover the issue that the Commission ought to consider in this context is  whether it has been appropriate for Australia’s Jewish people to be tarnished, shut down in debate and dismissed as  dreadful supporters of Israel’s alleged acts of  “ge...
	292. This issue raises the extent to which Jewish Australians are, in effect, being held accountable for and hated for every act of Israel (simply because they are Jews).
	293. It is one thing to flagrantly charge Israel and its government with the crime of genocide.
	294. It is quite another thing to charge Jews in a separate country with having been complicit with that alleged crime.
	Failure to hold Hamas in any way responsible and attempts to justify Hamas’ atrocities as justifiable in the cause

	295. Another aspect of the political discourse that has caused our Jewish community concern has been the refusal, referred to at some length earlier in this submission, of fellow Australians, including in particular by pro-Palestinian protestors, to a...
	296. ….
	297. This unwillingness to show empathy and to condemn Hamas has manifested itself since 7 October 2023 in the refusal of pro-Palestinian supporters and others to call for the return of the Israeli hostages or to accept credible Israeli reports coming...
	298. More concerning still to the security of Australia’s Jewish community has been attempts by pro-Palestinian supporters to justify the violence that took place on 7 October 2023 as having been a necessity. “That the rape was resistance. That it was...
	299. …
	300. In Schedule A this unempathetic and ugly aspect of the political debate is highlighted by the reports of the students at ANU ripping down the posters that display kidnapped Jewish persons and the protestors at the encampment’s creation of a “Zion...
	Deliberate attempts to undermine pro-Jewish narratives

	301. A further unsavoury aspect of the political debate that has had to be endured by our Jewish community has been:
	302. An example of this having occurred is set out in Schedule A in respect of the two counter-protests at ANU referred to therein.
	303. Another example is the labelling of persons in Australia (including Jewish persons) who make any criticism of, or raise any concerns about, Australia’s Muslim community and Muslims more generally, as being “Islamophobic” - such that it is appropr...
	Complaints of non-factual unfair reporting and the media being too quick to jump to conclusions about Jewish atrocities

	304. Another aspect of the political debate that has served to demonise Jewish people has been the good deal of news reporting in the press and across social media platforms that has not been fair factual reporting of the conflict in Gaza. The critici...
	305. On 17 October 2023, for instance, there was a terrible news alert that Israeli airstrikes had hit a hospital in Gaza killing five hundred people dead and leaving many more injured.
	306. ….
	307. Israeli officials at the time denied that Israel had targeted the hospital and shortly thereafter intelligence reviews indicated the explosion was caused by a rocket launched by the Hamas-allied militant group Islamic Jihad had that fallen short ...
	308. And yet the claims of Israel’s deliberate targeting of this hospital remained on display even as it was becoming increasingly clear that the explosion at the hospital carpark was the result of a misfired missile by the terror group Palestinian Is...
	Representatives of Australia’s silent majority should speak up

	309. A further aspect of the political debate that has been disappointing to our Jewish community has been the silence of the great majority of Australians who have taken no steps to defend the Jewish community (notwithstanding our Jewish community be...
	310. This sentiment was articulated by Josh Frydenberg in an article he published in The Australian on 21 February 2025 entitled “Combating ancient hatred can’t be left to Australian Jews” …
	311. Other articles have similarly called for the majority of Australians to find their voice and that it is “Time to defend our values” ….
	312. The above criticism of Australians remaining silent did not just apply to Australia’s non-Muslim communities but applied to our Muslim communities as well – them perhaps being more concerned with solidarity than taking responsibility for effectin...
	313. By way of contrast, two positive steps taken by the The Australian National Imams Council (ANIC) were the press releases they issued strongly condemning “the recent firebombing of a childcare center in Maroubra and the vandalism of properties in ...
	Failure to Enforce the Law

	314. A key area of concern from a rule of law perspective raised by our Jewish community is in respect of the law enforcement in this country of the laws that make it unlawful for their fellow Australians to have committed the great range of antisemit...
	315. In respect of the Sydney Opera House rally on 9 October 2023, for instance, Mr Frydenberg expressed the sentiments of many when he said “he couldn’t believe that police stood by while people in the heaving crowd lit celebratory flares and chanted...
	316. Mr Frydenberg is then reported to have complained that “our laws are being broken on a daily basis without sanction. There needs to be serious consequences for people who carry out these attacks.”
	317. ….
	318. Further it has been stated that it should not have been left up to the Jewish victims of hate (who are generally fearful of having to do so) to take proceedings to enforce hate speech laws but, rather that the Police should have taken on the role...
	319. The Rule of Law Institute supports the following statements about the police fearlessly and equally enforcing the laws of this country:
	320. As Prime Minister Albanese said, in respect of the vandalism Melbourne’s Jewish community awoke to 8 October 2025, the police should ensure that “those responsible faced the full force of the law.
	PART E
	THE LAWS IN AUSTRALIA THAT ADDRESS ANTISEMITIC AND OTHER ANTISOCIAL CONDUCT

	321. Across Australia the Federal and State parliaments have enacted a number of laws which, at least in principle, render it unlawful to engage in a good deal of the antisemitic and other conduct referred to earlier in this submission. This legislati...
	322. Whilst much of this legislation predates the events of 7 October 2023, a fair portion of the legislation post-dates those events and has been enacted at least in part to address the rise in antisemitism commented upon elsewhere in this submission.
	323. Recently, in March this year, for instance, the Queensland government was the first parliament in Australia to outlaw the use of two specific political slogans: 'from the river to the sea' and 'globalise the intifada' (discussed in Part C of this...
	324. Under the amended Queensland Criminal Code (section 52DA), it is now an offence to publicly recite, distribute, publish, or display these expressions in a way that might reasonably cause someone to feel menaced, harassed, or offended, with penalt...
	325. State governments are not the only governments in Australia to recently amend their Criminal Codes.
	326. Earlier this year the Federal government introduced in a hurry the “Combatting Antisemitism, Hate and Extremism (Criminal and Migration Laws) Act 2026” which inserted Part 5.3B into the Criminal Code Act, 1995(Cth) (the Code). This part concerns ...
	327. When introducing this new legislation the government said the changes were primarily intended to capture groups like Neo-Nazi-aligned National Socialist Network and radical Islamist group Hizb ut-Tahrir, whose actions had so far fallen below the ...
	328. Within hours of the legislation passing parliament, Hizb ut-Tahrir is understood to have erased its online presence, while the National Socialist Network announced it was disbanding  in anticipation of the laws.
	329. Where there is truly a social and politically pressing need for the introduction of stronger laws (as perhaps was the case in the aftermath to the Bondi killings in December last year) the Rule of Law Institute is not against laws being introduce...
	330. Where this occurs, however, those laws should be revisited almost immediately and subjected to proper public consultation, review and scrutiny and then amended and improved as quickly as possible following such consultation, review and scrutiny. ...
	331. Below we touch upon some key aspects of some of the key pieces of legislation in Australia that render it unlawful to engage in a good deal of the antisemitic and other conduct referred to earlier in this submission.
	332. Under section 101.1 of the (the Code it is an offence  to commit a terrorist act. A ‘terrorist act’ is defined in s 100.1 of the Code as an action or a threat of action that:
	333. It is the political, religious or ideological motivation and the intention to intimidate governments (including the governments of foreign countries) or the public (or a section of the public) which distinguishes the acts covered by subsection 10...
	334. Caught by this provision were the actions and conduct of the alleged two gunmen on 14 December 2025, at Bondi Beach, referred to at paragraphs 67 to 69 of this submission.  Arguably also caught by this provision was the conduct of the protestors ...
	335. It is also an offence under the Code for a person (s.80.2C) to advocate the doing of a terrorist act or the commission of certain terrorism offences. Under s 80.2C(3) a person is said, inter alia, to advocate the doing of a terrorist act or the c...
	336. Arguably caught by this provision was the conduct of the protestors at the 9 October 2023 Lakemba rally who celebrated Hamas’ attacks and at which speakers described those attacks as acts of courage and resistance (as described at paragraph 92 to...
	337. It is further an offence under the Code for a person (the first person) to advocate (s.80.2A, 80.2B) or threaten (s.80.2BA, 80.2BA) the use of force or violence against:
	338. Arguably caught by this provision were the actions of the persons who walked past the Jewish counter-protests at the ANU who said “death to the Jews” etc (as referred to paragraphs 30 to 31 of Schedule A).
	339. Part 5.1 of the Code sets out offences relating to the public display of prohibited Nazi symbols or giving Nazi salute (s.80.2H) and the public display of prohibited organisation symbols (being, inter alia, the symbols a terrorist organisation or...
	340. Caught by this provision was the action of a man who carried a Hamas flag at a pro-Palestine march in Brisbane in August 2025 and the actions of protestors carrying Hezbollah flags at a Melbourne protest rally in September 2024.  Also caught by t...
	341. Section 18C(1) of the Commonwealth Racial Discrimination Act 1975 (RDA) provides that it is unlawful for a person to do an act, otherwise than in private, if:
	342. Section 18D, however, provides that section 18C does not render unlawful anything said or done “reasonably and in good faith”:
	343. Arguably caught by this provision was the conduct of the protestors who suggested that Jewish people within our community were criminal supporters of genocide as discussed at paragraphs 292 to 294 of this submission (and at paragraphs 16 to 17 of...
	344. In New South Wales similar racial and religious vilification provisions are found in the Anti-Discrimination Act 1977 (NSW) (ADA) as set out below:
	345. Both sections 20C and 49ZE contain a subsection (2) which provides that:
	346. The New South Wales Act (like the only recently repealed Racial and Religious Tolerance Act 2001 (Vic) (RRTA)) is different to the RDA in that it renders unlawful conduct that  “incites hatred towards, serious contempt for, or severe ridicule of,...
	347. In his judgement in Catch The Fire Ministries Inc & Ors v Islamic Council Of Victoria & Anor [2006] VSCA 284 Neave, J.A commented on the differences between section 18C of the Cth Racial Discrimination Act 1975 and section 8 of the Racial and Rel...
	348. Notwithstanding these differences, most of the actions and conduct likely to be caught by 18C(1) of the RDA (as referred to above) are also likely to have been caused by the ADA.
	349. All of the above laws are to a degree controversial because they give priority to the right of people to live in the community peacefully and without experiencing extreme forms of abuse and, consequently, they restrict the-free speech rights of p...
	350. In addition to the above laws Australia has its more usual criminal laws which deal with murder, assault, arson, vandalism and which provide for summary offences (extending from offences for offensive conduct to offences for unlawful assemblies a...
	Are these laws in Australia consistent with the principles set out in Part A?

	351. As stated in Part A of this submission in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 the High Court affirmed that the Constitution prescribes a form of representative government and that the freedom of political communication ...
	352. In Lange, as in the earlier cases, it was recognised that the freedom of communication and association is not absolute. It might be limited by laws directed as securing countervailing social interests. The Court said (at 567-568):
	353. With each of the laws referred to in schedule D to a degree, in certain circumstances, placing some burden on the freedom of communication about government or political matters, the constitutional validity (and legitimacy of those laws) depends o...
	354. Laws that outlaw attempts to intimidate a section of the public by threats to cause serious physical harm, serious property damage, a person’s death or the endangerment of a person’s life etc (like the Code) tend to be less of an imposition on a ...
	355. Below we touch on five key authorities, beyond Lange, concerning the constitutionally protected freedom of communication about political or governmental matters which we consider to be particularly relevant to the laws discussed above.
	356. In Coleman v Power (2004) 220 CLR 1 the High Court had cause to consider the offence under section 7(1)(d) of the Vagrants, Gaming and Other Offences Act 1931 (Qld) of using, in a public place, threatening, abusive and insulting words to another ...
	357. In that case McHugh J said “the use of insulting words is a common enough technique in political discussion and debates” and that insults are a "legitimate part of the political discussion protected by the Constitution". Kirby J, likewise, said t...
	358. In that case the majority read the words "abusive" and "insulting" down so as only to apply to words which, in the circumstances in which they are used, “are so hurtful that they either they are intended to, or they are reasonably likely to, prov...
	359. In Jarrett v State of New South Wales the NSW Court of Appeal (Bell CJ, Ward P, Free JA) went further and determined that the Terrorism and Other Legislation Amendment Act 2025 (NSW) (Amending Act) was invalid on the basis that it impermissibly b...
	360. The Amending Act had authorised the Commissioner of Police to make a "public assembly restriction declaration" (PARD) in certain circumstances. A PARD then operated to restrict the holding of public assemblies within the declared area. On 24 Dece...
	361. In Jarrett, the NSW Court of Appeal determined that the purpose of the impugned provisions was not compatible with the maintenance of the constitutionally prescribed system of representative and responsible government. In particular the Court of ...
	362. Importantly, however, in this case the Court of Appeal did say:
	363. In Coleman v Power Callinan J, in dissent, had similarly said “Free speech …. has never been an absolute right” [297]. His Honour went on to observe that “it is not at all necessary for the effective operation of the system of representative and ...
	364. Heydon J in Coleman v Power, also in dissent, made the following statements as to possible legitimate objects of a provision that prohibited the use, in a public place, of threatening, abusive and insulting words to another person.
	365. Heydon J agreed with the observations of Callinan J referred to above went he stated that:
	366. In Faruqi v Hanson [2024] FCA 1264 Senator  Faruqi  claimed that Senator Hanson, by posting a tweet, engaged in unlawful offensive behaviour because of Senator  Faruqi ’s race, colour or national or ethnic origin contrary to s 18C of the Racial D...
	367. In that case Steward J said:
	368. In that case Steward J, accepted that Pt IIA effectively burdens the implied freedom, but said that the “burden is slight”:
	369. Steward J then noted that the purpose of Pt IIA was to deter and eliminate, and thus protect members of the public from, racial hatred and discrimination. His Honour did:
	370. Steward J then considered whether Pt IIA was reasonably appropriate and adapted to advance that legitimate object; noted that:
	371. Central to Steward J finding in Faruqi v Hanson that s 18C of the RDA 1975 (Cth) was not unconstitutional for infringing the implied freedom of political communication, notwithstanding that it caught the use of insulting language of a wide breadt...
	372. In Catch The Fire Ministries Inc & Ors v Islamic Council Of Victoria & Anor [2006] VSCA 284 the Victorian Court of Appeal similarly found that section 8 (1) of the RRTA did not infringe the implied freedom of political communication  and that eve...
	373. In that case Nettle JA at [36] and [80], drew an important distinction between attack on another person’s beliefs or political views and attacks on the person themselves. His Honour said:
	374. In his separate judgement, whilst accepting the above, Neave, J.A. noted at [190] that:
	375. In Catch The Fire Ministries Nettle JA went on to consider the exception in Section 11 of the RRTA which, similar to s18D of the RDA (Cth), provided that a person did not contravene section 7 if the person establishes that the person's conduct wa...
	376. His Honour then went on to consider whether the statements made in that case had been made “reasonably and in good faith” stating that:
	377. In Wertheim v Haddad [2025] FCA 720 the Court similarly had cause to consider the s 18D exemption in the RDA for statements made reasonably and in good faith in the course of any statement, publication, discussion or debate made or held for any g...
	378. Our review of the legislation referred to earlier in this Part of this submission together with the authorities discussed above suggests that whilst these laws,  to some degree, place a burden on freedom of communication about government or polit...
	379. Our review further reveals that these laws also take into account freedom of religion and the anti-discrimination principles referred to in Part A of this submission whilst recognising that say a person freedom to ‘manifest one’s religion or beli...
	380. In the result it can be said of these laws  “that people will be able (and, one should add, willing) to be guided by” them– meaning that they meet one of the key Rule of Law principles also referred to in Part A.
	Are our existing laws wide enough?

	381. Certainly our parliaments could have sought to pass laws that are wider (and have less defences) than the laws referred to above  – but then, of course,  there would have been the risk that those laws would have been struck down as unconstitution...
	382. To date, where the Courts have struck down a law because “the purpose of” the impugned provisions was not compatible with the maintenance of the constitutionally prescribed system of representative and responsible government or because the provis...
	383. As the NSW Court of Appeal said Jarrett v State of New South Wales, for instance, the “PARD scheme” introduced by the applicable  Amending Act  was “a blunt tool” which did “not require, or even allow for, consideration of the characteristics or ...
	384. Certainly the New South Wales parliament would have been better served by introducing a law that was better tailored to promoting our constitutionally prescribed system of representative and responsible government (properly taking into account al...
	385. To  the extent, however, that a criticism might be made of our Courts, rather than our parliaments,  it is that they have tended to give the freedoms of speech and political association that the Courts have implied from sections 7, 24 and 128 of ...
	386. This criticism, for instance, manifests itself in a plaintiff (and generally the applicable attorney-general) needing to  establish to the satisfaction of the Courts that the relevant law has a legitimate purpose (compatible with the maintenance ...
	387. It is not really the role of our Courts, and it is arguably outside their general areas of expertise, to determine whether, for instance, “social cohesion” in this country has sufficiently frayed that it is necessary, and for a proper purpose, to...
	388. As one legal commentator has concluded:
	389. A further criticism that might be made of our Courts, which is along the same lines, is that they have had too little regard to the following observations of Heydon J in Coleman v Power that:
	390. In Australia our constitutionally prescribed system of representative government ultimately provides for the supremacy of parliament – that it is for our democratically elected parliaments to make the laws and not our Courts. It is of course some...
	391. Certainly the Rule of Law in this country is better served by laws that are clear, known, certain and accessible and that have been made in an open and transparent way by parliaments representing the people - rather than it is served by having la...
	392. Should then our Parliaments being going further and introducing wider laws to address the incidents of antisemitism and the decline in social cohesion referred to in this submission?
	393. Certainly where “necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others” (Article 18 of the ICCPR) including to give  “due recognition and respect for the right and freedoms of others” (Artic...
	394. As was discussed in Part A of this submission, a central role of the rule of law in a multicultural society such as Australia is to manage but not prevent disagreement between its members whilst recognising (and showing respect for) the dignity a...
	395. Operating under the Rule of Law our parliaments should not be overly reluctant to (and perhaps have been overly reluctant to) introduce and implement new laws (where good reasons exist for the same,) provided the same does not undermine our syste...
	396. Working then through the incidents of antisemitism experience by our Jewish community identified in Parts B and C of, and Schedule A to, this submission (and the grievances of our Jewish community set out in Part D of this submission) we note tha...
	(a) General claims that Israel has committed genocide in Gaza made in a way which did not suggest that members of our Jewish community were in any way involved in, responsible for or supportive of that claimed genocide (and not therefor inciting hatre...
	(b) The failures by fellow Australians to condemn Hamas and their attempts to justify Hamas’ actions – as discussed in paragraphs 295 to 301 of this submission;
	(c) The labelling of persons in Australia who sought to speak against the pro-Palestinian cause or chants and reasoning as “islamophobic”, “imperialist, “colonialists”, “racist” etc with the object of shutting them down and shutting them up – as discu...
	(d) The non-factual, unfair reporting of events in the Middle East referred to in paragraphs 305 to 309 of this submission; and
	(e) The general failure of Australians to speak up and not remain silent – as discussed in paragraphs 310 to 317 of this submission.

	397. For the most part we do not consider that laws should be introduced that seek to make people be nice and to speak up for others.  Nor do we think that laws should be made to stop passionate and vigorous debates on ideas and on principles (such as...
	398. We note again that the object of the Rule of Law is not be remove the scope for disagreement and debate in our multicultural society but to manage that disagreement in a way which respects the human dignity, safety and security of the members of ...
	399. One area, where in principle we see that our existing laws might be widened, is in ways that ensure our laws protect and better facilitate actual debate and the participation and engagement in that debate by all persons who might be available to ...
	400. In the passages quoted (and typically underlined) above a number of judges have given more or less enthusiastic support for the potential of laws to improve the quality of communication on government and political matters and to facilitate more e...
	401. One legal commentator  has argued, consistent with the above, that the free speech itself may be a justification for limiting the right to engage in hate speech; him concluding that sometimes “we must lower the voices of some in order to hear the...
	402. Another legal commentator  has noted that “Women and minorities often report that they find themselves speechless in the face of discriminatory verbal attacks”.
	403. Additional laws in this area might address the sought of conduct referred to at paragraph 396(c) referred to above (and the humiliation thrown at the counter-protestors referred to in Schedule A to this submission).
	404. In all Australian courts, for instance, we have codes of conduct for practitioners, rules of court and rules of evidence which regulate and promote healthy debate (without stifling the same). Lawyers in this country are, for instance, duty bound ...
	405. With the Court rules in this country it is an abuse of court process and a breach of a lawyer’s professional duties to make an allegation or suggestion for the purpose of harassing or embarrassing a person that cannot be substantiated by the evid...
	406. In their dealings with other members of the profession, lawyers are obligated take reasonable care to ensure that their communications are courteous and do not involve offensive or provocative language or conduct.
	407. In highlighting the above we are certainly not suggesting that there should generally be equivalent rules of professional conduct introduced to grass roots political debates in Australia. We are merely highlighting that such rules of conduct have...
	408. A small step towards achieving greater participation in the debate in Australia (through discouraging the cancel culture discussed earlier in this submission above) might be for the available defences to our current laws (such as 20C(2) of the An...
	409. A small step towards achieving greater participation in the debate in Australia (by discouraging conduct that causes others to feel marginalised, to “withdraw  from public debate” and “to desist from contributing to it”) might also be achieved by...
	410. In Commissioner of Police (NSW Police Force) v Joshua Lees [2025] NSWSC 858 (2 August 2025) Justice Rigg, in any event took similar such matters into account at [16]-[24]
	411. Other matters that might be introduced to be taken into account by the Commissioner of Police and by Court are the number of such protest rallies that have already been held in the vicinity of the proposed rally in the last recent time period and...
	412. Following the dicta of the majority of the High Court in Coleman v Power, our courts might be reluctant to permit the introduction of such laws that are designed to open up the debating field for more to participate.   That dicta, however, should...
	413. In Coleman v Power the High Court was not dealing with the sort of widespread misuse of our citizen’s freedoms of speech that is discussed earlier in this submission.  It was not facing a situation where an object of those widespread free speeche...
	414. Rather those holders of microphone (say at ANU) were yelling the loudest (and relentlessly the longest) to drown anyone else out, demeaning others and acting in ways that would intimidate those others (all of which had the consequence that others...
	415. As stated above the Rule of Law Institute is not suggesting new laws that make people be nice and civil to one other and which requires citizens to speak up for others (or for themselves).  We are, however, not against new laws which make it safe...
	416. Our representative and responsible government is not served by free speech that only serves those who adopt the loudest and longest etc strategies referred to above.
	417. Had the High Court in Coleman v Power been facing the situation that has existed in Australia over the last 2 ½ years, we rather suspect that the reasoning of the minority in that case (as quoted above) would have gained much greater prevalence. ...
	RECOMMENDATION 5

	The introduction of clear, consistent legislation across the Commonwealth, and all States and Territories in Australia that sets the principles and standards (aimed at achieving both peace, order and good government and ensuring that our governments r...
	( ) Controlling where, when and how often protests may take place (including at university campuses);
	(a) Ensuring that protests are conducted with regards to the safety of both participants and bystanders;
	(b) Prohibiting protestors from advocating for, or inciting violence against others in this country;
	(c) Generally encouraging and facilitating respectful debate and discouraging abuse;
	(d) Prescribing that particular chants or phrases (such as “from the river to the sea” and “globalise the intifada”), which if used in protest or in material used in association with or to promote that protest, in a set period thereafter, are prima fa...
	RECOMMENDATION 6


	The early testing, through test cases in the High Court, of these laws to check that they are not inconsistent with representative government and hence not unconstitutional (and the early introduction of replacement laws, if they are).
	418. Notwithstanding recommending the above, we note that earlier in this Part we identified that much of the conduct the subject of this submission is already caught by our existing laws.
	419. This then leads to the following question:
	Why have our existing laws not achieved a better outcome?

	420. First it has to be acknowledged, when considering this question, that the Rule of Law has its limits in achieving satisfactory, social outcomes. Citizens in Australia themselves need to be willing and capable of working to those same outcomes – w...
	421. As discussed in the next part, Part F, of this submission education (and indoctrination) have a large part to play as to whether antisemitism is minimised and social cohesion is actually achieved in a country (regardless of the laws which might b...
	422. That said, the Rule of Law Institutes believes that the existing laws in this country (discussed above) could and should have done a much better job in practice and served our Jewish community far more faithfully. The reasons for this are six-fold:
	423. Our case base searches of the provisions of the legislation referred to earlier in this Part reveal, despite evidence of widespread breaches of these laws, that our existing laws (as referred to above (excluding the  terrorism offences in the Cri...
	424. The 9 October 2023 Sydney Opera house and Lakemba protests are classic examples of where no-one (other than a Jewish person) was arrested.
	425. Now it is understandable that the police, with those protests and other subsequent protests, considered the safety of the surrounding public, and members also of those protests, to have been their paramount priority.  It may, for instance, not ha...
	426. This, however, does not explain why there were not subsequent arrests that were made public of these persons.
	427. This also does not explain why public figures such as Grace Tame, who arguably sought to incite violence by their words, were not arrested.
	428. In terms of the crimes, vandalism and other incidents described in Part B and Schedule B to this submission, we accept that it is likely that a number of those offences have been prosecuted as the applicable offence under our general criminal law...
	429. Whilst this may make good sense from a public purse perspective, this approach has not given the public the impression that the police has been putting a priority on the prosecution of (or that they will be punished more severely for having engag...
	430. Also by having treated and prioritised these crimes, vandalism and other incidents, as just further incidents of our societies more usual crimes, the importance of the same and their wider impacts on our entire Jewish community has been lost in t...
	431. It is further unacceptable that the prosecution of hate speech and racial vilification laws have been left to the victims of the offending conduct to have to prosecute the offences.  It should not, for instance, have been left to Mr Wertheim of t...
	432. Our general laws do not require the victims of assault to have bring their own actions against their assailants and we do not see why the situation is any different here.
	433. Perhaps the biggest failing with our existing laws is that the penalties and remedies that are available to be, or that have sought to be, imposed for breaches of the same are not sufficiently nimble nor scalable.
	434. There is little point in having laws and remedies which are cumbersome and really only suited to prosecuting major egregious breaches of those laws in circumstances where it is the groundswell of lesser, more minor, offences that is a major part ...
	435. Presently we expect, for instance, that the anti-nazi symbols laws and the new Queensland laws which address the slogans 'from the river to the sea' and 'globalise the intifada' are having and will have a greater impact on civilising the debate i...
	436. Most of the offensive conduct suffered by Jewish students referred to in Schedule A we suspect would have been nipped in the bud if the relevant offenders had been slapped with a $300 fine (much like a speeding fine) that they then had to pay (or...
	437. In this regard it is significant to note, for instance, that section 4A of the Summary Offences Act 1988 (NSW) already provides that:
	438. Offensive behaviour is understood to be such as is calculated to wound the feelings and arouse anger, resentment or outrage in the mind of a reasonable person: Worcester v Smith [1951] VLR 316.
	439. There are similar “offensive behaviour” provisions in the other jurisdictions in Australia and also for “Disorderly conduct” which can catch similar conduct.
	440. These provisions are not understood to have been widely enforced as regards the sorts of conduct referred to in this submission. Questions potentially arise as to whether they are constitutionally enforceable in light of Coleman v Power.
	RECOMMENDATION 7

	The introduction of penalty and remedy regimes that supports the legislation referred to in Recommendation 5 which ensures that the majority of minor offences can cost effectively  (in a timely and proportionate fashion) be addressed, in practice, by ...
	RECOMMENDATION 8

	The consistent timely enforcement by the State of these laws regardless of who might have committed the offence and when they might have committed that offence (including if necessary after the relevant protest - if contemporaneous enforcement gives r...
	RECOMMENDATION 9

	The consistent (and public) timely enforcement of vandalism, assaults and other offences that constitute hate crimes as hate crimes (and not just the enforcement of those other offences).
	The Rule of Secular Laws

	441. Modern Australia was founded within the Western legal tradition. In this tradition, law is autonomous, exercises a central role and enjoys moral authority.  Whilst the seeds of these traditions were planted in the Greco-Roman world the tradition ...
	442. So, for example, the Christian parable of the good Samaritan was referred to and influenced the development of the neighbour principle in tort law  but Australian law has never required citizens to love their neighbour as themselves.
	443. In Australia the law and religion can be separately understood and studied – one in law schools and the other in schools of theology. They also impose separate obligations: one may impose temporal obligations and punishments and the other spiritu...
	444. This does not, however, mean that these rules are “law” in the sense that they are or should be enforceable by the State. For example, whilst Australia has laws which recognise many religious wedding ceremonies as marriages for the purposes of St...
	445.  Whilst generally respecting the internal governance of religions, Australia remains a country where the only law which is enforced by the State, the Territory or the Commonwealth (as the case may be) is the law of that State, Territory or the Co...
	446. The Australian approach grounded in the Western legal tradition (as set out above) is not the approach followed in all countries or traditions.  For Muslims it has, for instance, been said that:
	447. ….
	448. Muslim views on secularism are, in fact, understood to vary widely. Perhaps whilst believing that Islamic moral law is divinely superior, many Muslims accept secularism as a practical necessity in a multi-cultural society and that the state shoul...
	449. Other Muslims may believe that Islam is a comprehensive system covering law, politics, and society and that separating religion from law contradicts divine guidance. They may be more fundamentalist in their beliefs and believe that a state should...
	450. Australia’s rule of law faces problems when anyone — of any religion or ideology — rejects the rule of the laws made by our parliaments and seeks to impose a competing authority. This can lead to members of community treating religious rules as b...
	451. The Rule of Law Institute consequently opposes any and all attempts by our Muslim communities (or any other community) to introduce a parallel legal system within this country (or anything that approximates the same).  Such Parallel systems under...
	452. The strongest protection against the sought of behaviour referred throughout this submission is a shared commitment to secular law and the equal treatment of all persons before the law.
	RECOMMENDATION 11
	Other Means of addressing the Issues

	453. Whilst there is definitely a place for the law in maintaining social cohesion there are limits to what can be achieved by laws alone. Law cannot force people to be nice or kind to each other.
	454. Other measures that might be introduced by the executive government are rules which stop funds being granted to a government employed lecturer if they engaged in political activism that is antisemitic or which stop funding going to a representati...
	455. As discussed in the next part of this submission, Part F, education (and indoctrination) have a large part to play as to whether antisemitism is minimised and social cohesion is actually achieved in a country.
	PART F
	THE IMPORTANCE OF EDUCATION IN DEVELOPING SOCIAL COHESION

	456. The Antisemitism Education Taskforce (the Taskforce), to be chaired by David Gonski AC is to focus on the Australian Curriculum and its capacity to reject antisemitism. Further consideration, however, is required by this Royal Commission to tackl...
	457. Education systems are a key mechanism through which a society promotes the democratic principles around freedom, pluralism, and the rule of law. Where education systems do not explicitly teach these principles or fail to provide the skills and co...
	458. Education, for instance, is recognized in countries in the Middle East, including Israel, Saudi Arabia and Turkey, as a key battleground in the fight for religious tolerance, and against religious intolerance in those countries.
	459. With Australia’s cultural identity, in particular, grounded in liberal democracy under the rule of law, schools and education infrastructure must deliberately cultivate:
	460. Part A of this submission covers some of the key civic principles and doctrines which should be compulsorily included into the Australian school curriculum; being the principles of freedoms of speech and religion, antidiscrimination and the rule ...
	461. In Part C of this submission, at paragraphs 181 to 216, we have explored how students at the ANU appeared to have a real hatred for colonialism and imperialism.  The problem with this, which can be seen from their conduct referred to throughout t...
	462. In his 2012 book The Intolerance of Tolerance D.A. Carson argues that there is a new tolerance in the Western world which is actually intolerant. In Carson’s view “Tolerance” once meant recognising that, in a democratic state, different people wo...
	463. Since 2012 there seems to have been further change  to the “new tolerance” such that for some,  the requirement for others to be tolerant of them means that those others must not only accept that their position is correct but may not express any ...
	464. Whilst essential, teacher instruction about these principles is, however, not enough.  Debate based learning is critical.
	465. Antisemitism and other forms of religious and ideologically motivated extremism thrive not just when there is a lack of shared civic knowledge but also where there is a lack of democratic skills and civic norms.
	466. In Schedule A to this submission we see (and in Part D of this submission we discuss) the problems that non-respectful, one-sided debate on current social issues can cause within our community.   The cancel culture that has developed in this coun...
	467. Having respectful discussions and debates in our schools around current social issues and challenges – where the respectful expression of divergent views is encouraged (perhaps drawing on historically like situations) – can only increase the pros...
	Reasons that teachers face difficulties in promoting social cohesion in Australian classrooms

	468. Responses from the Rule of Law Education Teacher Survey in April 2026 overwhelming highlighted that teachers believed that they had an important role in facilitating debate‑based discussions on contemporary or controversial issues. However, many ...
	Limited Space in the Curriculum

	469. The most significant barrier that discourages teachers from facilitating debate‑based discussions on contemporary or controversial issues is limited space in the curriculum.
	470. Despite repeated recommendations from parliamentary committees and curriculum advisory bodies  to strengthen compulsory civics content and debate-based education, particularly in relation to democratic values, freedoms, and the rule of law, these...
	471. Although every State and Territory has endorsed the Australian Curriculum, responsibility for curriculum implementation rests with individual jurisdictions. NSW provides a useful case study of how curriculum structure, accreditation settings, and...
	472. Evidence provided to NSW Budget Estimates in March 2026 indicates that, while concerns about antisemitism and lack of social cohesion in schools were acknowledged, there was no indication that substantive curriculum reform, such as the introducti...
	Limited Teacher training

	473. Teachers feel “underequipped in how to discuss controversial and political issues in the classroom without being perceived as biased.”  As one teacher in our Rule of Law Teacher survey wrote: “Teachers need to have the civics understanding and kn...
	474. Teacher training and accreditation are determined on a state-by-state basis, often with little focus on civic skills and concepts. In NSW for example, the teaching priority areas for teacher accreditation and training as identified by the NSW Edu...
	475. Notably, Civics and citizenship education as a priority in teacher education is missing.
	476. As a result, many teachers are not equipped as part of their initial teacher training, with the relevant knowledge, skills and models to include civic debate-based discussions on contemporary or controversial issues to develop social cohesion in ...
	Perception of Repercussions from those in Government

	477. Without a proactive set of professional guidelines and strategies that encourage open discussion and debate, teachers are afraid to facilitate open classrooms for fear of repercussions from those in Government.
	478. When considering the UK experience, the 2025 Report of the Independent Commission on UK Counter-Terrorism Law, Policy and Practice, found that new laws and anti-terrorism strategies implemented in the UK effectively limited important classroom di...
	Concern about parents, students and community reactions

	479. In the Rule of Law Teacher Survey, concern about reactions from parents and students was also a significant barrier in facilitating debate-based discussion on contemporary and controversial issues.
	480. In response, teachers commented:
	Prioritising Civic and Debate Based content in the Curriculum

	481. As discussed above social cohesion requires an effective education in the social norms and shared civic concepts that combine knowledge and skill learning to understand social norms and to discuss and respect other viewpoints.
	482. An audit of not just of the National Curriculum but each State or Territory’s curricula, particularly NSW’s curriculum, is necessary to make sure that they contain the minimum civics and citizenship content and that students are being taught and ...
	483. All State and Territory Education Ministers then need to agree to implement a minimum civics standard in response to this audit and to the recommendations by the Parliament of Australia’s Joint Standing Committee on Electoral Matters, ‘From Class...
	Prioritising Civic and Debate Based content in initial teacher training and ongoing professional development

	484. The Rule of Law Institute recommends that State and Territory Education Ministers prioritise a compulsory civics education course for all training teachers in Initial Teacher Education programs (ITE’s) and professional development for in-service ...
	485. The content must not only focus on the explicit civics content within the specific syllabus, but also must develop a teacher’s personal citizenship engagement and personal civic skills to include learning how to access relevant and reliable infor...
	486. Teachers need to be provided with a set of professional guidelines and pedagogical strategies for teachers that help them facilitate discussions on controversial topics and there needs to be a review of Code of Conducts and Controversial Opinions...
	487. Yelling someone down, making personal attacks, using inflammatory rhetoric and failing to converse with civility or to disagree with restraint has to be  discouraged. An open classroom climate needs to be developed and actively encouraged using e...
	Maintaining Freedom of Religion
	488. In suggesting the above changes to our schools’ curricula the Rule of Law Institute is not suggesting any change to the practice of the governments in Australia that have typically allowed schools to be established by religious institutions and l...
	489. ….
	490. That said and acknowledged The compulsory introduction of a civics course across all of our schools (whether established by a religious institution or not) which teaches the freedom of speech, freedom of religion (including the right to change re...
	491. As the  non-binding declaration on religious freedom: the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief of 1981 (‘1981 Declaration’), which was passed by the General Assembly of the U...
	492. Given the resistance that has been faced overseas to any attempted changes to education by vested interests , one should assume that this change will need to be actively pushed, pressed and monitored by our education departments across all schools.
	RECOMMENDATION 4

	The introduction into the compulsory curriculum of all schools in Australia of:
	(a) civics content covering democratic principles and traditions, our freedoms of speech and religion (and the restrains that may properly be imposed on those freedoms), antidiscrimination, tolerance and ultimately the rule of law; and
	(b) debate-based education of contemporary or controversial issues where the respectful expression of divergent views is required;
	SCHEDULE C


